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Trustee’s Liability for Retention Investments 


lible its possess and exercise powers pre- 
vision prophecy anticipate events not generally looked 
for, and the mere fact that the trustee’s judgment not fully 
vindicated the course subsequent events which are not 
discoverable ordinary prudence, not showing that the 
trustee fails exercise sound and reasonable discretion 
the management trust. Boland Mercantile-Com- 
merce Bank Co., Supreme Court Missouri, 163 
Rep. (2nd) 597. 

this case settlor created trust 1919 for the bene- 
fit plaintiff daughter, named life beneficiary, and cer- 
tain contingent remaindermen. Pursuant the terms 
the trust instrument, three hundred and twenty-nine shares 
common stock the St. Louis-San Francisco Railway 
Company and twenty $1000 mortgage bonds the same 
company were delivered the defendant trustees. The trust 
instrument, dated November 10, 1919, contained the follow- 
ing provisions: the Trustees shall keep such trust 
funds all times invested safe income-bearing securities 
other Trustees shall have further power 
continue hold any stocks other securities invest- 
ments which they originally receive hereunder, long 
they may consider the same desirable investments regardless 
whether such stocks, securities investments are law 
proper investments trust funds.” 

1919, when the trust was created, the Frisco stock and 


bonds were worth approximately $20,497.75. The trustees 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) 
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from time time elected retain these securities and now 
have them their possession. 1929 the approximate 
market value said stocks and bonds was the 
fall 1929 the market value the stocks and bonds declined 
until the market value was approximately $2529. 
1934 the plaintiff complained because the stock 
had been retained the trustees. 1935 action was brought 
surcharge the defendant trustees the trust estate, for 
loss suffered the alleged improper retention the Frisco 
stock and bonds. The plaintiff contended that the Frisco 
stock and bonds were not desirable proper investments for 
the funds the trust estate when received the trustees, 
and that the trustees the exercise reasonable diligence 
should have sold the bonds and stocks within resonable time 
after March 1928 when the bonds were above par and the 
stock $101 $122 per share and that various events that 
happened from 1930 together with certain reports and 
decisions concerning the value said stocks bonds 
should have been sufficient guide the trustees the proper 
exercise their discretion not continue the retention 
said Frisco stock and bonds the trust estate. Defendants 
denied that there was any breach trust and alleged that 
the securities were not received for the purpose sale and 
reinvesting the proceeds, but for the trustees hold the se- 
curities until the trustees “should deem advisable exer- 
cise the discretion vested them sell the same,” and that 
retaining the Frisco stock and bonds the trustees all 
times during the period their retention exercised their dis- 
cretion good faith and with due care and diligence and 
with due regard the purpose for which said trust was 
created. 

was held that the facts shown failed show any 
abuse the discretion vested the trustees. The decision 
reached from time time retain the stock and bonds, 
view the particular facts and circumstances then existing, 
was not beyond the bounds reasonable judgment. The 
trustees acted with ordinary prudence and within the terms 
the its opinion the court wrote: 
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The evidence too voluminous attempt set forth even 
way summaries the facts disclosed the many exhibits evi- 
dence. mere enumeration all these exhibits would serve use- 
ful purpose. sufficient say that plaintiffs’ evidence was al- 
most wholly documentary and presents detailed picture the 
financial structure and history the Frisco from 1916 1932. The 
evidence includes record stock market prices for the securities 
here involved from December, 1919, April, 1935, inclusive; also, 
certain annual reports the Frisco its stockholders and pub- 
lished monthly statements; detailed descriptions Frisco securities 
and properties, mileages, etc., different periods; statements as- 
sets and liabilities, earnings and the Frisco for vari- 
ous periods; records the Interstate Commerce Commission with 
reference issuance stock the Frisco, the valuation its 
properties and its recapitalization, including orders, findings and 
dissents; tabulations and analyses earnings and fixed charges 
various periods; the coverage fixed charges; comparative tables 
showing market prices, and earnings and dividend records cer- 
tain railroads, utility and industrial stocks; and excerpts from issues 
Moody’s Investor’s Service, service which admitted “had 
quite circulation” from January, 1929, through 1931. This Serv- 
ice, from time time between January 10, 1929, and October 10, 
1931, critized the securities the Frisco and its financial structure, 
earnings, and certain alleged unfavorable aspects the territory 
served, prophesied possible declines earnings and price levels 
securities, and recommended sale Frisco securities and investment 
certain recommended securities. 

Defendants’ evidence also consisted much documentary and 
statistical information, including the following: statement show- 
ing the funded debt and capital stock outstanding the Frisco 
(showing also interest requirements) from 1916 through 1932; cer- 
tain annual reports the Frisco its stockholders; description 
the funded debt the Frisco; consolidated income account 
the Frisco for 1916 1931, inclusive; monthly price ranges 
Frisco stock and prior lien B5s from 1916 1932, inclusive; tabu- 
lation showing price ranges common stocks twelve railroads 
months, for 1930 and 1931; tabulation showing gross operating 
revenues and net operating income months twelve railroads 
1930 and 1931; exhibit showing comparative coverage fixed 
charges for twelve railroads, 1919 1931, inclusive; description 
the territory served the Frisco; condensed consolidated bal- 
ance sheet the Frisco December 31, 1927, 1928, and 1929; 
tabulation showing the effect the 1928 refunding the Frisco 
with relation the prior lien mortgage; chart showing business 
index and Dow-Jones Industrial and Railroad stock averages for 
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years, and including 1938; selected articles from the Wall Street 
Journal and the New York Times relating the Frisco; copy 
letter from the Frisco its common stockholders March 
19, 1931; letters and from Judge O’Neil Ryan who represented 
the life beneficiary until about 1933; copy Judge Ryan’s letter 
the life beneficiary July 1931; detailed report the Frisco 
the head the Statistical Division defendant Trust Company; 
minutes the Trust Committee defendant Trust Company this 
and other trust estates with retaining, purchasing 
selling Frisco securities; stipulation concerning holdings Frisco 
Common stock the St. Louis Union Trust Company 
trusts through the 1929-1931 period; evidence that said Trust Com- 
pany held power attorney from the life beneficiary and received 
reports from defendant trustees; list trustees, insurance com- 
panies, estates decedents, guardians, educational institutions and 
savings banks shown stockholders record the Frisco April 
12, 1930, compared with similar list April 1932; stipula- 
tion with reference bonds all issues and preferred and common 
stock the Frisco being extensively held insurance companies 
1930 and throughout the year 1931, and lists such holdings. 

addition this mass documentary evidence defendants of- 
fered witness, defendant John Boland, one the co-trustees; 
Joseph White, administrative officer charge the trust de- 
partment defendant Trust Company; and Hale Towne, Chief 
the Statistical Division defendant Trust Company. The last 
two witnesses were examined and cross-examined great length 
the Trust Company’s method handling the trust estate, 
the stocks and bonds were retained rather than sold various 
dates, and with reference the exhibits evidence. 

The chief issue for our consideration whether the trustees, 
retaining the stocks and bonds, acted good faith and reasonably 
exercised the discretion vested them the trust instrument; 
they did so, was all the law required. 

“If the terms the trust the trustee permitted, but not 
directed retain such investments (investments which would not 
proper investment for the trustee make), not liable for re- 
ment the Law Trusts, 230, comment, 668. 

Respondents have presented and discussed length certain “gen- 
eral basic legal principles applicable trustees’ investments,” 
wit, that making investments trust funds the trustees must con- 
sider first the question the safety the investment (Cornet 
Cornet, 269 Mo. 298, 316, 318, 190 333) and second the 
matter diversification such investments distribute the risk 
loss. Restatement Law Trusts, 228. care required 
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investments trustees, see Rand McKittrick, 346 Mo. 466, 142 
29; St. Louis Union Trust Co. Toberman, Mo. App., 140 
68. are not here concerned with the rules governing the 
investment trust funds, but with the exercise judgment and dis- 
cretion with reference the retention (under the terms partic- 
ular trust instrument and the facts evidence) investments al- 
ready made. The desirability investment originally received 
under the terms the trust agreement was not intended turn 
solely upon being safe income-bearing security,” but upon its 
desirability generally investment (desirability investment 
the reasonable judgment and discretion the trustees) regard- 
less whether was suitable investment for trust funds. 

conceded that the Frisco stock (formerly the form vot- 
ing trust certificates for common stock) and the bonds question 
were received the trustees immediately upon the execution the 
trust agreement. further conceded that said stock and bonds 
were not sold, but were and are now held the trustees. think 
further appears from the evidence that such stock was not safe 
income-bearing security” the time was received, nor during 
considerable portion the time prior the institution this suit. 
For the purposes this suit may concede the same for the bonds 
during portion said time. the other hand expressly con- 
ceded the respondents that “the trustees did not consider such 


program (“change investments from the Frisco bonds and stock 
the bonds other railroads industrials”) because they were 
thoroughly satisfied with the safety the Frisco securities, and 
they remained satisfied with them spite the record the Frisco 
and spite the specific warnings which they then had full 
notice.” 


think the evidence shows that appellants gave sufficient and 
proper attention the handling this trust (to even summarize 
the evidence would unduly extend this opinion) that the Trust Com- 
mittee and officers appellant Trust Company were qualified and 
competent men; that those charge the Trust estate were fully 
advised the facts with reference the history the Frisco 
and the territory served it; and that they were continuously fa- 
miliar with its financial structure and securities, the changes its 
financial set-up, its earnings and expenses, its dealings with the In- 
terstate Commerce Commission and the orders entered, the changes 
market the several securities and other general conditions. 

Respondents wholly failed show any lack diligence atten- 
tion the trust estate that appellants were not from time time 
fully aware the facts upon which respondents contend the appel- 
lants should have reached different conclusion and should have sold 
the stock and bonds the times specified the petition. support 
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their theory that the facts disclosed the record required the 
sale the securities, respondents rely wholly upon examination 
financial reports, facts and figures (which are most difficult 
examine, except the light what has since happened), plus the 
dissents and criticism the Frisco Commissioner Eastman and 
recommendation the one list, Moody’s Investor’s Service. The In- 
terstate Commerce Commission, however, approved; single commis- 
sioner dissented. According appellant’s evidence Moody’s Inves- 
tor’s Service, New York publication, was just what purported 
be, list for investors, for the individual business man “interested 
capital changes way appreciation” and was not service for 
guidance trustees. While this service was criticising the Frisco 
from investment viewpoint, there were “innumerable articles 
that spoke the very favorable outlook that Frisco had.” April 
13, 1931, Moody’s Investor’s Service advised against purchasing 
Frisco Prior lien five per cent bonds, because decreased earnings 
the Frisco. the same day the Trust Committee the appel- 
lant Trust Company reached the conclusion that 
able dispose such bonds, and think the evidence fails show 
unreasonable exercise discretion. retrospect appears 
that subsequent events have proven the views Eastman and 
Moody’s Investor’s Service correct, however, that could not 
have been determined the time and the mere fact that the prophecy 
one happens right not basis for liability against one whose 
erroneous judgment has resulted loss the estate. The evidence 
disclosed that the error appellants was most common one the 
time financial circles. See Pettigrew’s Estate, 115 Eq. 
401, 171 152, 155, affirmed 116 Eq. 566, 174 478. The 
evidence shows the extent which stock and bonds the same issues 
were held large financial institutions, trustees, trust companies, 
insurance companies, educational institutions and others throughout 
the country and that, for the most part, such stock and bonds were 
held throughout, the period here under consideration. 

apparent from the record that great many factors were 
involved and were for consideration and were considered the trus- 
tees connection with the exercise their discretion retain 
rather than sell the stock and bonds. The weight and value 
given those several factors was within the discretion the trus- 
tees and cannot say that their exercise the discretion vested 
them under the trust instrument was unreasonable. 

may conceded that due time the trustees reached the con- 
clusion that the Frisco stock and bonds were not desirable invest- 
ments, but what convert the same into, and when so, was 
still question for the trustees considering the circumstances then 
existing. appears that the trustees retained the investments, 


i 
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awaiting what they considered proper time sell, and their reten- 
tion the securities was not due any lack attention, but was 
wholly based upon the actual consideration existing conditions. 
Restatement the Law Trusts, 231 pp. 675, 676; Scott 
Trusts, Vol. II, 230.2 pp. 1242, 1244. 

While purporting not so, respondents fact disregard the 
terms the trust instrument and complain (1) the conclusions 
reached the trustees the exercise the discretion vested 
them and (2) particularly the results obtained. Respondents ap- 
parently mean “intelligent consideration” and judgment, being 
able see the facts the time what all can see them now, when 
viewed retrospect. Reasonably prudent men, however, did not 
see advance what they now can see. Respondents say: “We have 
never contended and not contend that the Trustees. are should 
gifted with hind-sight after the event. have never contended 
and not contend that this case involves requires the substitu- 
tion the judgment discretion the court for that the Trus- 
tees. have never contended and not contend that the Trus- 
tees should charged guarantors held responsible for errors 
judgment, provided that judgment was exercised after the Trus- 
tees had first acquainted themselves with, and given intelligent con- 
sideration to, all the facts necessary for the exercise that judg- 
ment, and had then exercised with prudence and skill, and having 
mind all times the safety the trust which had been com- 
mitted their care. say, however, that these Trustees were 
charged with the duty acquainting themselves with all the facts 
and circumstances necessary determine whether not the safety 
their trust was imperiled and make whatever other inquiry was 
necessary enable them form intelligent judgment. 
say that not sufficient for the Trustees merely read the pub- 
lished data regard Frisco securities, that the Trustees should 
have considered that data intelligently and noted the danger risk 
regard these securities which that data would have revealed 
any intelligent consideration. other words, these Trustees should 
done more than read the data—they should have thought about 
it—and drawn conclusions from what the data would have disclosed, 
they should have exercised with ‘prudence and trus- 
tee cannot exonerate itself merely making general statements that 
‘we carefully considered the situation and decided was best not 
sell these securities’. They (the trustees) held these securities for 
twenty years from the time received 1919 until 1939 and until the 
trust estate, all practical intent, was completely wiped She 
(Mrs. Boland) could just well, better, have turned the secu- 
rities over outright her daughter. She couldn’t possibly have done 
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worse than the Trustees did, and fair inference that she would 
have done much better.” (Italics ours.) 

Having carefully considered the entire record this case the 
light all the authorities cited, have reached the conclusion 
that the record fails show any abuse the discretion vested the 
trustees. The decision reached from time time retain the stock 
ard bonds, view the particular facts and circumstances then 
existing, was not beyond the bounds reasonable judgment. The 
trustees acted with ordinary prudence and within the terms the 
trust. Respondents are not entitled recover. 


Joint Savings Bank Accounts Under Fictitious 
Name 


Deposits savings bank accounts the names fic- 
titious person depositor’s son and daughter-in 
tively subject withdrawal “either created 
tenancies” the accounts, that after depositor’s 
death his surviving widow was not entitled under Decedent 
Law any portion the money remaining such 
accounts, although depositor never intended divest himself 
complete ownership thereof, but intended make illu- 
sory transfer Inda, Court Appeals New 
York, Rep. (2d) 59. (Affirming far appealed 
from, Supp. (2d) 1008, Banking Law Journal 
330). 

this case plaintiff and decedent were married 1890. 
Decedent died intestate 1940. 1935 decedent opened 
account bank deposit his own money the 
names “Wojciesk Panowicz Victoria Inda, joint ac- 
count, either survivor may draw”; Victoria Inda being 
the wife his son Andrew Inda. Decedent also opened 
another account another bank deposit his 
own money the names “Wojciesk Panowicz Andrew 
Inda, pay either survivor them.” Subsequently 
decedent deposited other funds these accounts. The name 
“Wojciesk Panowicz” was wholly fictitious name given 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §459. 
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these banks the decedent. the time his death 
decedent retained the bank books representing these accounts 
and drew the interest thereon. was also found that the 
decedent never intended divest himself the ownership 
these deposits during his lifetime and that said deposits were 
illusory transfers his property without substance real- 
ity. Plaintiff, wife decedent, contended that such deposits 
constituted illusory transfers which were ineffective de- 
prive her her expectant estate widow and distributee 
the estate her husband. 


was held that, under the provisions the Decedent 
Estate Law, the decedent could make deposits banks 
the form adopted him and that upon doing the deposits 
and any additions thereto become the property such per- 
sons joint tenants and could paid either during the 
lifetime both the survivor after the death one. 
was also held that the making the deposits this form, 
the absence fraud undue influence were conclusive evi- 
dence the intention both depositors vest title such 
deposits the survivor. The fact that decedent made only 
illusory transfer its opinion, the court said: 


There being will the case bar, section the Decedent 
Estate Law has application, that section only applies when 
there will existence. The question law presented this 
appeal, therefore, whether the provisions sub-division sec- 
tion 239 the Banking Law, relating joint deposits savings 
banks, govern the case bar. 

Section the Decedent Estate Law provides the general rule 
for the distribution the real and personal property intestate 
under which the widow would take unless the provisions subdivi- 
sion section 239 the Banking Law dealing with joint deposits 
savings banks are applicable. This latter section expressly pre- 
serves the form deposit the case bar lawful and conven- 
method for the transmission property. provides that 
when deposit made savings bank the form adopted the 
intestate this case, then this deposit and any additions thereto 
shall become the property such persons joint tenants and may 
paid either during the life-time both the survivor after the 
death one. Further, the making the deposit this form, 
the absence fraud undue influence, shall conclusive evidence 
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any action proceeding which either the savings bank the 
surviving depositor party, the intention both depositors 
vest title such deposit the survivor. 

need not decide the question whether section the Dece- 
dent Estate Law gives spouse rights comparable those con- 
ferred section thereof. Even assume this so, the 
case nonetheless governed section 239 subd. the Banking 
Law which the statute specifically applicable the savings bank 
deposits the case bar and enunciates the principle upon which 
the case must decided favor the defendants. The finding 
the trial judge that the intestate intended, fact, make only 
illusory transfer, immaterial. The legal effect full compliance 
with the terms the statute the creation joint tenancy. 
was pointed out Newman Dore, 275 371, 
966, 112 643, the actual intent the intestate 
makes difference since all that the law requires way the 
creation joint tenancy has taken place. 

follows that the judgment appealed from should affirmed 
without costs. 


Administrator Not Personally Liable Note 


Bank 


Where bank president told administrator that could 
not afford personally responsible for loan from bank 
which administrator requested pay judgment against dece- 
dent’s estate, and advised administrator secure approval 
county court, which administrator did, and administrator ex- 
ecuted note, “Lars Engebretson Estate, Graff 
Adm.,” was held that the administrator was not personally 
liable bank note, even administrator had lawful 
authority obtain loan. Johnson Graff, Supreme Court 
South Dakota, Rep. (2d) 33. 

this case Graff, the administrator the estate 
Lars Engebretson, deceased, wished pay certain judg- 
ment which had been obtained against the estate. There were 
available funds. The administrator borrowed from Corn 
Exchange Bank $1,500 for this purpose. The facts surround- 
ing the making this loan are follows: The administra- 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §500. 
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tor consulted the president the bank, with whom con- 
ducted his personal business, and the president the bank, 
after being told the purpose the loan, advised the admin- 
istrator that could not afford personally responsible 
for this loan; that should get order from the Court au- 
thorizing the loan, and thereby avoid personal responsibility. 
The Court order was obtained and the loan made. evi- 
dence the indebtedness the administrator gave the bank 
promissory note signed, “Lars Engebretson Estate, 
Graff Adm.” 

Subsequently, plaintiff trustee brought suit the note 


seeking hold administrator personally liable the 


Plaintiff contended that, under the state statute, the admin- 
istrator was without authority administrator the Enge- 
bretson estate make this loan from the bank, and that the 
Court was without power authorize such 
further contended that the administrator being without au- 
thority make the loan, and having signed the note 
representative capacity, the state statute makes him person- 
ally liable the note. 

was held that the administrator was not personally 
liable the bank the note, even administrator had 
lawful authority obtain the loan. its opinion the 
court said: 


Respondent relies upon SDC 46.0125, which Section the 
Uniform Negotiable Instruments Act, follows: “Where the instru- 
ment contains person adds his signature words indicating 
capacity, not liable the instrument was duly author- 
ized.” Respondent contends that Mr. Graff was without authority 
administrator the Engebretson estate make this loan from 
the bank, and that the County Court was without power authorize 
such loan. contended that the only authority administra- 
tor borrow money for estate contained the statutes which 
permit and authorize administrator mortgage property the 
estate. SDC 35.1119, 35.1120. For the purpose opinion 
may concede the above contention respondent, e., that under the 
law this state and the facts presented Mr. Graff was without author- 
ity administrator make this loan for the estate. respondent’s 
further contention that Mr. Graff, being without authority admin- 
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istrator make the loan, and having signed the note rep- 
resentative capacity, the statute makes him personally liable upon the 
note. 

The now generally accepted construction this statute found 
the opinion written the late Judge Cardozo the case New Geor- 
gia Nat. Bank Albany, Ga., Lippmann al., 249 
personal liability the note upon one, who without authority signs 
representative capacity, means inference arising from the 
proviso “if was duly authorized,” contained the statute. quote 
from the opinion: “Whenever the form the paper such fairly 
indicate the eye common sense that the maker signs agent 
representative capacity, relieved prsonal liability duly 
authorized. But along with this relief there goes new burden, the 
corrective exemption too broad unrestrained. hypothesis 
the signer has not meant contact individual. Accordingly, 
there was need make provision for the case where the agent repre- 
sentative, though indicating contact otherwise than 
personally, had acted without authority. For this the proviso was in- 
serted. the price, speak, relief from liability when author- 
ity exists, there liability the instrument when authority fails. 
Unless this was meant, the interjection the proviso becomes irrel- 
evant futility.” 

The basis for this construction seems found the fact that 
before the enactment the statute “all manner subtle distinctions 
had drawn before one could say where liability would rest.” The 
result was hindrance negotiability and, liability being based upon 
breach implied warranty rather than upon the note itself, was dif- 
ficult for the plaintiff prove the amount recovered. was 
away with this confusion that prompted the adoption Section 
the Negotiable Instruments Law, which placed liability the note 
itself the unauthorized agent representative. Brannan’s Nego- 
tiable Instruments Law, 6th Ed., page 296. However, the application 
the law thus construed not without its limitations. This, 
believe, indicated Judge Cardozo’s opinion wherein states: 
question not here whether the agent held upon the instru- 
ment when the lack authority, though unknown him, was known 
the holder.” 

And has been generally held, far can determine, that 
where the note has not been negotiated and the payee knew the time 
obtained that there was authority the agent representa- 
tive make it, where was intended both the maker and the 
payee the time the note was given that there should personal 
liability upon the agent representative, that the statute was not in- 
tended and does not make the unauthorized agent representative 
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personally liable upon the note, when signs either agent ina 
representative capacity. Annis Pfeiffer al., 278 Mich. 692, 271 
568; Loveland al. Hanson, 172 Wis. 627, 179 782; 
Bank Spruce Pines Vance al., 205 103, 170 119; 
Eliason State Bank Montevideo Baseball Ass’n 160 Minn. 341, 200 
300; Southern Supply Co. Mathias, 147 Md. 256, 128 66; 
Mobley, Superintendent, Childs, 172 Ga. 723, 158 579. 
Such limitation placed upon the application the statute the 
above cases appeals sound. cannot hamper 
since does not apply holder due course, and obviously would 
unjust application impose liability where none was intended 
where the payee knew the lack authority. 

apply the above the facts before us. Mr. Graff’s lack au- 
thority (if authority existed) was reason the law this state. 
Mr. Meyhaus was presumed know the law the same extent Mr. 
Graff. Mr. Meyhaus requested the order the County Court, and 
cannot escape the conclusion, under this record, that relied upon 
this order and not the personal responsibility Mr. Graff. Further 
believe the undisputed evidence shows that was intended both 
Graff and Meyhaus that Graff should assume personal responsibility. 
Under these facts believe would unwarranted extension 
the inference liability drawn from the proviso the statute im- 
pose personal liability Mr. Graff this note. 


Trustee’s Sale Its Own Property Trust Estate 


trustee, selling its own property trust estate, 
guilty breach trust and chargeable with the amount 
money paid the trust estate for the property. Marcellus 
First Trust Deposit Co., Supreme Court, Appellate Divi- 
sion, Supp. (2d) 284. 

1930, plaintiff delivered defendant bank the sum 
$17,000 held trust, the income therefrom paid 
plaintiff. The parties entered into written agreement 
which the right was reserved the plaintiff terminate the 
trust whenever she desired and demand and receive the whole 
any part the principal any time. 

Defendant held mortgage (hereafter referred Se- 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §503. 
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bold mortgage) for $8000 since 1929, and 1981 sold the 
mortgage trust estate. 1933, plaintiff called 
upon the trust officer the defendant and asked allowed 
withdraw some the principal her trust fund. The trust 
officer told her that there was not any uninvested principal 
which could drawn out and that the only feasible plan was 
for the defendant repurchase the whole Sebold mortgage and 
then resell the trust estate portion the mortgage the 
form participating certificates. Subsequenly defendant took 
over Sebold mortgage and transferred the trust 
estate two participating certificates such mortgage, one for 
$3000 one for $4000. The trust officer the defendant 
did not reveal the plaintiff the fact that the Sebold mortgage 
was owned the defendant when was transferred the 
trust estate, and the plaintiff did not know was the property 
the defendant. 

was held that the defendant bank was bound reveal 
the plaintiff all the facts connection with this investment 
and inform her that the mortgage the time its transfer 


the trust estate was the property the defendant. All the 
material facts should have been made known plaintiff and 
none them should have been concealed disguised, Defend- 
ant, therefore, should charged with the amount invested 
participating certificates. 

its opinion the court wrote: 


The trust officer the defendant did not reveal the plaintiff the 
fact that the Sebold mortgage was owned the bank when was 
transferred the trust estate, and the plaintiff did not know that 
was the property the bank. The plaintiff was not told that she had 
the right withdraw the whole amount the Sebold mortgage and 
that she was not required thereafter invest any such amount 
participating certificates such mortgage, but the contrary the 
trust officer defendant led the plaintiff believe that her money 
could not withdrawn from the investment the Sebold mortgage 
except with the consent the defendant, and that the defendant would 
consent thereto only case the plaintiff agreed reinvest portion 
such money the Sebold mortgage. 

Under the circumstances, the defendant was bound reveal the 
plaintiff all the facts connection with this investment and in- 
form her that the mortgage the time its transfer the trust 
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estate was the property the defendant. All the material facts 
should have been made known her and none them should have been 
concealed disguised. Wendt Fischer, supra, 243 page 443, 
Furthermore, these participating certificates were sold 
the trust estate the midst the depression. The court will take 
judicial notice business conditions that time (Dayton Power 
Light Co. Public Utilities Comm. Ohio, 292 290, 311, 
Ct. Ed. 1267); also the fact that the securities market 
kept declining from October 10, 1929, and including 1933 and 
that times securities could not sold any price (Matter Mc- 
Cafferty’s Estate, 147 Misc, 179, 204, 264 38); and also 
that 1933 there was market for loans real estate (Kurn Cer- 
mac Realty Co., Inc., 148 Misc. 324, 326, 265 861). 

view the effects the depression the defendant certainly 
knew when transferred the participating certificates the trust 
estate that would not able return plaintiff’s principal her 
within reasonable time after demand therefor, required the 
terms the trust agreement entered into the plaintiff and the de- 
fendant. 

Therefore, the defendant should charged with $7,000, the amount 
invested such participating certificates, with interest thereon from 
January 1937, aid the judgment appealed from should reversed 
upon the law and the facts, with costs, and judgment granted favor 
the plaintiff for such amount, with costs; and the account filed 
defendant should settled and approved, except the Sebold 
mortgage, and that should disapproved. 
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BANKING DECISIONS 


this department are published each month all the important 
decisions the Federal and State Courts, involving questions 
pertaining the law banking and negotiable instruments. 


EFFECT CREDIT ENTRY BANK 
PASSBOOK 


Smith Richland State Bank, Court Appeal Louisiana, So, 
Rep. (2d) 327 


The entry deposit depositor’s passbook admis- 
sion indebtedness depositor and may evidence contract 
repay money the depositor, but such entry not necessary 
bind bank which has actually received deposit, and, while such 
entry nothing more than evidence debt and not conclusive 
the first instance, may become conclusive unexplained 
not objected to. 


this case plaintiff opened savings account defendant 
bank April 19, 1940, depositing $780 cash. April 29th, 
plaintiff made another deposit this account consisting cur- 
rency, silver, check and draft $1400, total $1701.92. The 
deposit April 29th was entered plaintiff’s passbook the 
assistant cashier, and new balance $2,481.92 extended. 
May 13th, credit $1400 was entered employee defendant 
bank, bringing balance passbook $3881.92. Subsequent thereto 
result various withdrawals the defendant bank discovered 
that the May 13th entry $1400 was error and said error was 
corrected drawing lines through all and debit entries 
subsequent April 29th. Plaintiff brought this action recover 
balance $729.37 plus interest and the $1400. was held that 
the entry the passbook had more than casual meaning and 
significance. was prima facie evidence that deposit had been 
made and its amount. However the correctness such entry 
may the subject inquiry under appropriate allegations 
error. The entry the bank employee the credit 
the latter’s passbook was not conclusive but simply presumptive 
evidence its correctness and could controverted. 


Suit Mattie Smith against Richland State Bank involving 
correctness credit entry appearing plaintiff’s savings account 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §398. 
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issued her the defendant bank. From adverse judg- 
ment, plaintiff appeals. 

Judgment annulled, reversed and set aside and remanded. 

Anders Anders, Winnsboro, for appellant. 

Cotton, Rayville, and Thompson Thompson, Monroe, 
for appellee. 


TALIAFERRO, J.—This suit involves the correctness credit 
entry One Thousand Four Hundred ($1,400) Dollars made Mr. 
Kelly, defendant’s assistant cashier, the savings account book 
issued the plaintiff. Plaintiff contends that the credit was prop- 
erly made after she had counted out the officer this amount currency. 
The bank’s contention that the entry was made through error and had 
not its basis any deposit whatever. 

Plaintiff opened savings account with defendant April 19, 
1940, depositing $780 currency. April 29th she made an- 
other this account consisting of: 


Currency 

Silver 

Check Jones T/C 

Her draft Bank Oak Grove, 


$1701.92 


This deposit was duly entered plaintiff’s passbook the as- 
sistant cashier, and new balance $2,481.92 extended. May 
13th the embattled credit $1,400 was entered Mr. Kelly and 
new balance $3,881.92 extended. The account was inactive until 
October 24th, which date the passbook with plaintiff’s check for 
$751.93 favor the tax collector were presented. The check was 
paid, debit therefor entered the passbook, and new balance 
$3,129.97 struck. October 31st plaintiff withdrew $1,000 and 
tendered her book for proper entry. was then, comparing the 
passbook with the bank’s ledger, discovered Mr. James Craig, teller 
and bookkeeper, that the two did not agree. The credit $1,400 
did not appear the bank’s ledger all. Craig called Kelly’s at- 
tention the matter, and the two discussed with Mr. Morgan, vice- 
president and The conclusion was soon reached that 
error had been committed Kelly and that the passbook should 
corrected correspond with the true facts were reflected from the 
bank’s records. This, was decided, could best done erasing 
the entry $1,400 and extending new and balance. 
Plaintiff objected any erasures being made. Lines were then 
drawn through all and debit entries and balances subsequent 
April 29th. When this had been done and the two debits 
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entered, the book showed deposits $780 and $1,701.92; withdrawals 
$751.95 and $1,000, and final balance $729.97. 

Plaintiff sues recover said $729.97 and the contested $1,400, 
total $2,129.97, with two per cent (2%) interest from May 1940, 
February 1941, date amicable demand, and for legal interest 
the amount from judicial demand. Defendant admits owing her 
$729.97 with two per cent (2%) interest the account with interest 
December 31, 1940, amounting $9.86. After trial was begun 
but before testimony was adduced, admission was made and entered 
the record that tender $739.83 that time was made her. 

There was judgment for plaintiff for $739.83 with two per cent 
(2%) per annum interest thereon from January 1911. Her de- 
mand other respects was rejected. She was cast for all costs accruing 
since date tender, and appealed. 

The paramount the case one fact. is: Did 
plaintiff deposit $1,400 with defendant currency May 13th? 
support her contention this score, she depends upon the credit 
entry the passbook, her own testimony, that her driver, Rastus 
Price, and that Mrs. Bertha Hulse, friend. 

Plaintiff lives Delhi, Louisiana, not over figteen (15) miles 
from the town Rayville, defendant’s domicile. She testified that 
the morning May she engaged Mr. Price drive her 
Rayville and that arriving the bank both went inside; that she 
went Mr. Kelly’s window and there, his presence, and that 
Mr. Price, who she says was close by, counted out the $1,400 con- 
sisting bills One, Five, Ten and Twenty Dollar denominations; 
that Mr. Kelly recounted the and finding aggregate 
$1,400 entered credit therefor the passbook and returned her. 
Price testified that was not more than two three feet from plain- 
tiff when the two countings occurred; that heard both parties, 
respectively, after each count, say $1,400; that Mr. Kelly made 
entry the passbook, handed same back plaintiff, turned around 
and carried the cash into the vault some other place deposit. 
was certrain this Monday May, 1940. Both Price 
and plaintiff are positive that she transacted other business with 
the bank that time. this they are undoubtedly error because 
that time plaintiff deposited $83.89 her checking account which 
had been closed for over two years. Plaintiff also error saying 
she went Mr. Kelly’s window October 31st when the error was 
discovered. She went Mr. Craig’s window. 

Mrs. Hulse testified that the spring 1940 she visited plaintiff 
Delhi and while there plaintiff made known her that she had 
considerable cash her home. The only information Mrs. Hulse 
had concerning the money was acquired from plaintiff. She under- 
stood the amount much $1,300 and advised plaintiff take 
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some bank. She recalled that the visit was made Sunday. 
The testimony this witness was objected being hearsay. 
was admitted subject the objection. The objection should have 
been sustained. The testimony purely hearsay. 

Plaintiff owns considerable revenue producing real estate Rich- 
land Parish, consisting twenty-eight (28) rental buildings and resi- 
dences the town Delhi, from which she derives monthly rentals 
averaging Three Hundred ($300) Dollars, and approximately one 
thousand (1,000) acres land which there are cultivation 600 
acres. She physically and mentally alert and personally attends 
her business affairs. She loans money security, buys property 
tax sales and invests otherwise places her money where will 
yield the best returns. 

Considerable effort was made defendant’s counsel have plain- 
tiff disclose precisely the source sources from which she acquired 
the $1,400 controversy. She first was uncertain, evasive and 
equivocal, but finally stated that was composed rents, sales 
improved property, hay and hogs, and $625 paid her April 17, 1940, 
mortgage note held her against land from which the timber 
that date was sold. She produced books, records nor account 
sales corroborate her testimony. 

The record inconclusive the question, but highly prob- 
able that the $625 paid her April 17, 1940, was included the 
deposit $780 made two days later. She positive was not in- 
eluded. unlikely that this amount would have been withheld 
from deposit until May 13th view the fact that she made two 
deposits the interim. 

Plaintiff rendered income tax returns for 1940. This case was tried 
May, 1941. She was questioned concerning same and was asked 
she could, off hand, give the total her income disclosed the re- 
turns. She was unable so. Had copies the returns been in- 
troduced evidence possible their contents would throw light 
collateral issues otherwise largely obscure. 

Mr. Kelly waited plaintiff when she made the deposit $1,701.92 
April 29th, which, said before, included her draft $1,400 
the Bank Oak Grove. This draft was accepted its face value 
and credited much cash. was not taken for collection 
when paid. shown that when savings deposit made, 
the depositor not given regular deposit slip done checking 
accounts. The credit entry his passbook provides him with evi- 
dence the deposit. However, deposit slip containing 
description the items making the deposit made out the re- 
ceiving officer and retained the bank for its own records. The 
ledger sheets are made from these slips. These sheets contain the 
dates and amounts deposits and withdrawals. 
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Mr. Kelly, explaining the under which the credit 
$1,400 was made, testified that plaintiff came his window and asked 
the draft Oak Grove had cleared that then inquired about the 
draft the collection department and being advised that had 
cleared he, without consulting the ledger, entered the $1,400.00 Miss 
Smith’s passbook through error.’’ further testified: 


Were you under the impression that the fourteen hundred 
dollars had not been previously credited Miss Mattie’s aceount? 
don’t quite get the question there. 

Were you under the impression that the fourteen hundred 
dollars had not been previously credited Miss Mattie’s account? 
Well, course year ago, don’t know exactly what im- 
pression was that time. 

Why did you credit her with fourteen hundred dollars, Mr. 
Kelly? For the reason that knew the draft had been given 
and had not been inserted her book thought, you see. 

That what asking. Yes, that the idea. 

that repeat the other question; Were you under 
the impression she had not received credit for the fourteen hundred 


did not state, nor was questioned thereon, whether made 
out deposit slip for the bank’s records. Evidently, contrary the 
rule, did not this. Had been done the alleged error would 
doubtless have been discovered close the day’s business because 
the accounts would have then been out balance the extent 
$1,400, where shown they did balance. 

Plaintiff emphatically denies that she made inquiry about the 
draft being paid. She assigns reasons for not doing that she 
know the draft would paid because she had the money the drawee 
bank and had already been given unconditional credit therefor her 
passbook. Since the passbook that was Mr. Kelly’s 
hands, one two things happened. Plaintiff did make inquiry about 
the draft and handed the book Kelly for the entered 
she did make the deposit $1,400. 

Mr. Morgan discussed the matter with plaintiff more than once. 
few days after the discovery the alleged error, one the dis- 
cussions oceurred. gave the following testimony, viz: 


Well, start with, just make statement; you know when 
they have mixups the bank, can’t settle it, the one try 
settle it; Miss Mattie came me, and said she had deposit 
fourteen hundred dollars the books, that she hadn’t gotten credit 
for; naturally, asked her what was composed of, what the deposit 
was, she presented with check thirteen hundred seventy-five 
dollars the Bank Oak Grove, which she said she cashed, got the 
cash and added twenty-five dollars it, get the fourteen hun- 
dred dollars put the bank. 
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your bank, the Richland State Bank? our bank. 
asked Miss Mattie another question two; she thought was 
quizzing her, got and went out; couldn’t get any 


was not closely questioned with regard the description 
the $1,375 check which plaintiff exhibited, nor whether had bank’s 
stamp it. Plaintiff did receive check Mr. Griffis 
for $1,375 April 17th the Bank Oak Grove, but was pre- 
sented her and paid April 26th, and, course, thereafter re- 
turned Mr. Griffis. The amount was included the draft $1,400. 

The best evidence the making savings account deposit 
its entry the depositor’s passbook. The entry the sole evidence 
possessed the depositor that has made deposit and his protec- 
tion against eventualities. From the deposit there arises 
debtor and ereditor. Allen al. Cochran al., 160 La. 425, 
107 So. 292, A.L.R. 459. Therefore, credit entry passbook 
has more than casual meaning and significance. prima facie 
evidence that deposit has been made and its amount. However, 
the correctness such entry may made the subject judicial 
inquiry under appropriate allegations error. 

counsel objected introduction testimonial proof 
contradict the verity the deposit $1,400. The objection was 
overruled and properly so. Early jurisprudence the state sup- 
ports plaintiff’s position. was held these cases that unless 
there was evidence fraud collusion between the receiving officer 
and the depositor, the bank was estopped traverse the correct- 
ness entry the depositor’s passbook, checking ac- 
Merchant’s Traders’ Bank Banks, La. 260; Hepburn 
al. Citizens Bank Louisiana, La.Ann. 1007, 564. 

That which said either these cases which supports plain- 
tiff’s contention longer the law this state. has been im- 
pliedly, not expressly, overruled many subsequent cases. 
American National Insurance Company Marine Bank Trust Com- 
pany, 167 La. 153, 118 So. 871, 872, said: 


requires lengthy citation authorities establish that 
bank not liable for the amount given for deposit when 


fact such deposit was made. Bank Trust Co. Priez, 
Orleans App. 


held the cited Orleans Appeal case that: 


entry bank clerk depositor’s credit the latter’s 
passbook not conclusive, but simply presumptive evidence its cor- 
rectness and may 


composite the law pertinent the questions under discus- 
sion given American Jurisprudence 329, 330 460. reads: 
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wherever deposit made, the amount and date 
thereof are entered the cashier teller the bankbook pass- 
book the depositor; and such entries when made the proper 
officer, bind the bank admissions. entry the passbook, how- 
ever, not written contract within the rule that parol evidence in- 
admissible vary written contract; rather, such entry the 
nature receipt and prima facie evidence that the amount credited 
was received the bank, and the entries may explained con- 
tradicted behalf the depositor the bank. some 
cases much stronger effect has been given entry the de- 
positor’s passbook; and when made the time the deposit, 
contradistinguished from subsequent entry from the books ac- 
the bank, has been held conclusive the bank original 


support this last statement the Hepburn supra, cited. 

eredit entry depositor’s passbook challenged the ground 
error, the burden sustaining allegations that effect rests upon the 
one who charges the error. 

When the case was reached for argument, plaintiff’s counsel filed 
conditional motion remand. excerpt therefrom salient allega- 
tions, wit: 


the Honorable the Judges the Court Appeal the 
State Louisiana, Second 

Mattie Smith, Plaintiff and Appellant the foregoing 
styled and numbered cause, and through her attorneys, Anders 
Anders, and appearing herein for the purpose this motion, shows 
the Court, follows: 

That since the trial this cause the Fifth District Court 
for the Parish Richland, State Louisiana, and since the filing 
this Court her appeal from the judgment the Fifth District Court 
Richland Parish, Louisiana, has come the knowledge Plaintiff, 
Appellant herein, that one the cash account defendant, 
Richland State Bank was short one day the sum $800.00; 
that several days after the discovery this shortage this money was 
recovered from the possession employee former employee 
said defendant bank. 

That this shortage $800.00 occurred since the trial 
this cause the District Court Richland Parish, and that this same 
employee who removed this $800.00 from the cash drawers de- 
fendant bank was employed said Richland State Bank during the 
time your mover herein made all deposits and withdrawals from her 
saving’s account opened her April 19th, 1940 with defendant 
bank. 

Mover further informed that since the trial this cause 
the Fifth District Court Richland Parish, and since the dis- 
covery the above mentioned shortage $800.00, that further dis- 
erepancies the handling the accounts and affairs said defendant 
bank have been discovered and uncovered, all which facts prop- 
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erly before this Honorable Court evidence, could have and would 
have the effect greatly aiding this Honorable Court its considera- 
tion the most vital question involved the issues this case.’’ 


This case, due the important and far-reaching legal principles 
involved, has been given more than usual study and consideration. 
view the lack complete development facts germane several 
material questions and issues arising during the trial, commented 
herein, coupled with the allegations the motion remand, have 
decided avail ourselves the power conferred Article 906 the 
Code Practice, set aside the judgment and remand the case for the 
introduction any additional pertinent and relevant evidence. 

thus temporarily disposing the case, apropos refer 
the lofty judicial sentiments expressed the late lamented Justice 


Blanchard Bastrop State Bank Samson Levy, 106 La. 586, 


So. 164, to-wit: 


tribunals are established administer justice between 
litigants, and the first and most important step that end the 
ascertainment the truth the controversies which come before them. 
only when the truth ascertained that the law can applied 
the just settlement disputes. 

owe the duty assisting every legitimate way 
the elucidation the 


WHAT CONSTITUTES CARRYING 
BANKING BUSINESS 


Rosenblum Anglim, Collector Internal Revenue, United States 
District Court, California, Fed. Supp. 889 


Although ordinarily banking business involves more than the 
accepting and paying out deposits, institution which exercises 
only these two functions may carrying banking business, 
these things are done regular business. 

One Rosenblum, German citizen residing and having place 
business San Salvador died while visit California. 
the time his death was not engaged business the United 
States. Six years prior his death, decedent deposited $112,000 
with Hecht Co. San Francisco, importing and export- 
ing firm not licensed banking business. This firm did 
part its business handle similar accounts for other persons. 
Decedent, from time time, made deposits and withdrawals from 
this account, and semi-annual accounts deposits were rendered 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §113. 
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the Hecht Company the decedent. Plaintiff listed item 
$157,848.85 the estate tax return describing having been 
deposited with the Hecht Company person carrying the bank- 
ing business the decedent, non-resident alien, not engaged 
business the United States the time his death, and claimed 
that said item was therefore tax exempt. was held that the 
Hecht Company was not carrying banking business within the 
provision revenue act exempting from estate taxes any moneys 
deposited with any person carrying banking business, for 
resident alien who was not engaged business the United 
States time his death. 


Action Samuel Rosenblum, administrator with will annexed 
the estate Max Rosenblum, deceased, against Clifford Anglim, 
Collector Internal Revenue, First District California, 
back estate taxes paid under protest. 

Judgment for defendant. 

Samuel Samter and Richard Goldman, both San Francisco; 
Cal., for plaintiff. 

Frank Hennessy, Atty., and Esther Phillips, Asst. 
Atty., both San Francisco, Cal., for defendant. 


ST. SURE, J.—The question for decision whether money 
belonging non-resident alien, who was not engaged 
the United States the time his death, was deposited here 


with person engaged the banking business, thus exempting from 
estate taxes under the Internal Revenue Act. 

The facts are undisputed. Max Rosenblum, German citizen, came 
the United States visitor’s visa about ten months before his 
death. His home and place business for many years had been San 
Salvador, and was not engaged business the United States 


303(e) the Revenue Act 1926, U.S.C.A. Int.Rev.Acts, page 
232, provided part: 

“For the purpose the tax the value the net estate shall de- 
termined ... 

“(e) The amount receivable insurance upon the life nonresident 
decedent, and any moneys deposited with any person carrying the banking 
business, for nonresident decedent who was not engaged business 
the United States the time his death, shall not, for the purpose this 
title, deemed property the United States.” 

(e) was amended the Revenue Act 1934, Section 403(d): 
“By striking out the phrase ‘nonresident decedent’ wherever such phrase appears 
such subdivisions and inserting lieu thereof each ‘nonresident not 
citizen the United 

The amended section set forth U.S.C.A. Int.Rev.Code, 863: 

“The following items shall not, for the purpose this subchapter, deemed 
property the United States: 

“(a) Proceeds life insurance. The amount receivable insurance upon 
the life nonresident not citizen the United States; and 

“(b) Bank deposits. Any moneys deposited with any person carrying 
the banking business, for nonresident not citizen the United States 
who was not engaged business the United States the time his death.” 
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the time his death. died California, August 1936, leaving 
property, part which was San Salvador and part the United 
States. 

June 1931 decedent had deposited sum excess $112,000 
with Hecht Co., San Francisco, importing and exporting 
firm owned Daniel Hecht, cousin decedent, and thereafter sent 
this firm money from time time. made withdrawals drafts, 
which were honored the firm. His capital was his disposal ‘‘either 
wholly part any time,’’ and received interest the deposits. 
The firm rendered semi-annual accounts showing deposits and with- 
drawals and also charges for number small personal items pur- 
chased for decedent. Decedent kept record this account book 
showing his with regularly established banking institutions 
California. 

admitted that Hecht Co. was not licensed banking 
business, and there showing that handled similar accounts for 
other persons. 

Plaintiff listed item $157,848.85 the estate tax return, de- 
having been ‘‘deposited with Hecht Co. person 
carrying the banking business the decedent who was not engaged 
business the the time his death,’’ and claimed 
that was therefore exempt. The Collector Internal Revenue as- 
sessed tax $17,626.49 this amouni; the tax was paid, and within 
the proper time claim for refund was filed and rejected. 

Plaintiff contends that was not the intent Congress require 
the deposit made licensed bank, and that ‘‘the banking busi- 
ness’’ not limited persons licensed engage that business, 
naturally follows that the words ‘‘any person the banking 
business’’ are given the construction ‘‘any person carrying the 
banking business for other words, plaintiff urges that 
the question not the nature the business 
Co., but the nature the dealings decedent with that company. 

The only basis for plaintiff’s statement that the words ‘‘for deced- 
ent’’ must necessarily added the phrase ‘‘any person carrying 
the banking business’’ appears the word Cong- 
ress intended modified the phrase ‘‘by for 

When all the pertinent language the Act: ‘‘Any moneys de- 
posited with any person carrying the banking business, for 
non-resident read together, clear that the words ‘‘by 
for nonresident’’ modify the word ‘‘deposited’’ and not the words 
tion possible, because the use the word ‘‘by.’’ Plaintiff could 
not maintain the construction ‘‘any person the banking 
business Not only would this ungrammatical, 
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the Act contains the requirement that the nonresident not en- 
gaged business the United States the time his death. 

Plaintiff states his reply brief that the bill for the Act, orig- 
inally proposed Congress 1921, read part: any moneys 
deposited any bank, banking institution trust company the United 
States, for nonresident decedent’’; that the legislative 
mittee hearing the words ‘‘in any bank, banking institution trust 
were stricken out, and the words any person carrying 
the banking business’’ were substituted. Plaintiff also quotes 
language interpreting the bill which made part House Resolution 
8245: ‘‘Section 403 would exempt any money deposited 
the United States for nonresident decedent.’’ the 
originally proposed the words ‘‘by for nonresident can- 
not relate any word but ‘‘deposited,’’ and the substitution was surely 
not intended change the entire constitution the sentence. 

The language taxing statute will given its usual and ordi- 
nary meaning, and cannot strained beyond the breaking point 
the interest taxpayers. Merriman Commissioner, Cir., F.2d 
879. 

The question therefore resolves itself whether Hecht 
the basis the firm’s transactions with Mr. Rosenblum, was 
rying the banking business. 

cases have been found directly determining the scope the 
words ‘‘any person carrying the banking business’’ used the 
Act. There dictum Todd United States, F.2d 589, 
that the court considered that firm which bought and sold 
securities New York, borrowed money, paid interest, and took de- 
posits from some its clients which permitted them draw 
checks, was not engaged the banking business within the meaning 
the 1924 Revenue Act. The basis the court’s decision was that the 
estate tax was proper because the money question was loaned 
individual members the firm and not deposited with them. 
ever, the court commented the fact that the firm did not hold itself 
out the bank banking institution and had not complied 
with New York banking laws. 

The phrases business’’ and ‘‘the banking business’’ have 
many been construed the courts. ‘‘The meaning 
the phrase ‘to carry on’ when applied business, well settled. 
Dictionary the definition is: ‘To prosecute to; help for- 
Co. Ferguson, 113 727, 735, Ct. 739, Ed. 1137. Am- 
mons Brunswick, Co., Cir., 141 570, 575, action where 
‘the validity summons depended whether the defendant corpora- 
tion had done business Indian Territory, the court adopted Web- 
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ster’s definition ‘‘(1) ‘that which busies’ ‘that which 
oceupies the time, attention, labor one his principal concern, 
whether for longer shorter time.’ (2) ‘Any particular occupa- 
tion employment engaged for livelihood (3) 
‘Mercantile transactions traffic The court comments. 
these definitions imply, not express, the idea some per- 
manency durability; something more than single temporary 

Allen Commonwealth, 188 Mass. 59, N.E. 287, 288, L.R.A. 
599, the court says: ‘‘The word large significance, and 
‘denotes the employment occupation which person engaged 
procure 

222 177, 185, that ‘Carrying business’ does not mean the per- 
formance single disconnected business act. means conducting, 
prosecuting, and continuing business performing progressively all 
the acts normally incident thereto.’’ This language cited with ap- 
proval Hutchins Burnet, 109, 514, 515. 

the court said that the substance the banking business having 
place business where deposits are received and paid out checks 
and where money loaned security. The court Staunton Indus- 
trial Loan Corporation Commissioner Internal Revenue, Cir., 120 
F.2d 930, said that one the chief functions bank involves the 
receipt deposits from general public. Some the give 
broader definition. the business banking relates 
dealing money receiving deposits, making loans, discounting 
paper, making collections, and issuing bills and notes.’’ 
American Sugar Refining Co. Anderson, Supp. 55, 56. 
State Tax Commission Yavapai County Savings Bank, Ariz. 
374, P.2d 86, 90, the Court said: 

find the following test: The usual attributes the 
banking business are receiving deposits, making collections and loans, 
discounting commercial paper and issuing notes for paper 
and issuing notes for ‘having place business 
where credits are opened the deposit money 

definitions differ their terms, but will found that 
there least one element appearing each and every one them 
bank institution, which receives and pays out deposits.’’ 
(Emphasis supplied. 


While ordinarily the banking business involves more than the 
accepting and paying out deposits, institution which exercises 
only these two functions may be, contended plaintiff, carrying 
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the banking business, these things are done regular 


Plaintiff argues that any institution exercising the function 
accepting money for deposit which may drawn out for use draft 
bill exchange bank the strictest commercial sense. 
cites authority Oulton German Savings Loan Wall. 
109, 118, N.S. 109, L.Ed. 618. that case the court found 
that ‘‘the managers the institution have place business where 
credits are opened deposit, collection money currency, 
certificates The court held that these facts were suf- 
ficient bring the institution within the provisions the Internal 
Revenue Laws taxing bank deposits. The word 
used ‘by the court obviously referred establishment whose busi- 
ness was accept deposits. The use the word 
also significant. New International Dictionary, 1931 Ed., 
defines nature and proper action anything; 
the activity appropriate any business 

Plaintiff also relies MacLaren State, 141 Wis. 577, 124 N.W. 
667, 668, 135 Am.St.Rep. 55, Ann.Cas. 286, authority that 
institution ‘‘which not licensed bank engaged mainly the 
banking business, may, nevertheless, engaged the banking busi- 
this case Gimbel Bros., large department store, main- 
tained ‘‘deposit purchase The public was permitted 
make deposits $500, which interest was paid. With- 
drawals could made cash merchandise. one time there 
were 5,915 depositors. The general manager was convicted violat- 
ing the banking law Wisconsin, which defined banking ‘‘the 
soliciting, receiving, accepting money deposit regular 
business (emphasis supplied). The court quotes Morse 
Banking, Volume saying ‘‘that, order have bank, 
‘it essential that there should place where regular business 
the money others received general deposit. (Em- 
phasis supplied.) 


proper that department store accepting deposits from the 
public regular business should subject banking regulations. 
However, this case not authority that isolated deposit would 
constitute the banking business. The language used the court and 
the wording the Wisconsin statute would indicate that Hecht 
Co. would not subject prosecution under the Wisconsin bank- 
ing laws for handling Mr. Rosenblum’s since this was not 
regular business the firm. 


Congress has shown general intent tax the estates non- 
residents who are not citizens the United States. U.S.C.A. Int. 
Rev. Code, 802. Therefore the statute under which plaintiff claims 
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exemption from this tax must strictly construed favor the Gov- 
ernment. Bank Commerce Tennessee, 161 U.S. 134, 146, 
456, L.Ed. 645; Parrott Commissioner Internal Revenue, 
Cir., F.2d 792, 794. Heiner Colonial Trust Co., 275 U.S. 
232, 235, 65, 66, L.Ed. 256, the court said: ‘‘Tax ex- 
emptions are never lightly Even may said 
that the statute ambiguous, this not sufficient basis for the 
claim. United States Stewart, 311 U.S. 60, 71, S.Ct. 102, 
L.Ed. 40; United States Trust Company Helvering, 307 U.S. 57, 
60, S.Ct. 692, L.Ed. 1104, ‘‘The intent exclude must 
definitely expressed, where, here, the general language the act 
laying the tax broad enough include the subject-matter.’’ 
Choteau Burnet, 283 U.S. 691, 696, S.Ct. 598, 601, L.Ed. 1353. 

the opinion that Hecht Co. was not the 
banking business’’ within the purport the taxing Act, and that the 
tax was properly imposed. 


INTEREST USURIOUS LOAN FORFEITED 


Sulton Central Life Insurance Company Illinois, Supreme Court 
Michigan, Rep. (2d) 713 


Where made condition precedent the lending money 
that land goods sold, either lender borrower price 
exceeding true value, borrower lender price falling 
short true value, the transaction usurious provided such 
disparity value was known the parties, regardless whether 
anything was said concerning such disparity. 

this case plaintiff applied defendant for loan $42,- 
500 per cent interest order erect building which 
carry the automobile business corporation with which 
was connected. Defendant refused make the loan unless the 
plaintiff purchased apartment building for $18,800. Plaintiff 
consented purchase the apartment property, and was under- 
stood that was obtain loan $35,000 out which $7,500 
was deducted down payment the apartment property. 
Later plaintiff was granted additional loan $7,500 
which was used for the improvement land 
had purchased adjacent the garage property. The purchase 
price the apartment building was $9,600 excess its value. 
Defendant brought foreclosure proceedings against plaintiff and 
the latter brought action restrain foreclosure the contention 
that the transaction was usurious. 

was held that plaintiff addition being liable for 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) 
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interest the loan account the usurious character thereof 
was also entitled deductions from the principal the 
the purchase price over value. 


Suit Louis Sultan and another against the Central Life 
surance Company Illinois, Illinois corporation, for injunction 
restraining foreclosure advertisement real estate mortgage, 
and for accounting, wherein defendant filed cross-bill praying for 
accounting and foreclosure the mortgage. From decree 
favor defendant its plaintiffs appeal. 

Decree accordance with opinion and case remanded for further 
proceedings. 

Before the Entire Bench. 

Max Schuster, Detroit (Harry Platt, Detroit, coun- 
sel), for appellants. 

Yerkes, Sells Putnam, Detroit, for appellee. 


BUTZEL, believe the trial judge should have confirmed the 
report the circuit court commissioner who alone had the advantage 
seeing and hearing the witnesses. The intention exact usury 
making necessitous borrower purchase property twice its value 
clear. The defendant had taken foreclosure and 
owned for many years old two-story four-family apartment house 
with additional apartment high basement, the latter being 
custodian who paid $17.50 per month and furnished his 
services for looking after the building. only had one furnace for 
all the apartments, the heat being supplied the lessor. The two 
apartments the first floor were rented for $35 per month and the 
two the second floor for $32.50 per month. This with the $17.50 per 
month for the basement made net rental $152.50 per month, pro- 
vided there were vacancies. The comparatively small rentals re- 
flected the fact that the apartment building was twenty-one years 
old and undesirable condition and neighborhood, the latter being 
described witness ‘‘a very concentrated habitation there, which, 
isn’t entirely satisfactory from the residential point, approaching the 
tenement Plaintiff’s were obliged purchase the apart- 
ment building for $18,800 order secure the loan the Grand 
River property. Immediately upon taking possession the apart- 
ment building, they were put the expense erecting new roof, 
installing new boiler and redecorating all the apartments. 

The sole expert who testified for defendant placed value $14,- 
820 the property. This was approximately $4,000 less than the 
price plaintiffs were forced agree pay. The expert based his 
high estimate largely upon the content the building which 
multiplied cents foot, and then deducted the depreci- 
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ation. This method, while value under certain circumstances, be- 
undependable when applied old building not too attrac- 
tive neighborhood. The head building appraiser the city Detroit 
assessor’s Office stated that cents per foot was the proper figure 
use. also estimated the cubic content 5,000 cubic feet less 
than was found defendant’s witness. Defendant’s appraiser found 
that the cost heating the apartment amounted $225 per year. 
One plaintiffs testified that bonght tons coal year 
Defendant’s witness further placed higher value the land 
because abutted alley the west. The photographic exhibits 
showed that the east side the lot adjoined the rear business lots 
facing Linwood Avenue and was close proximity the rear 
stores with wooden porches and steps. This might detract from the 
value the property for residential purposes. The witness further 
tried carve additional rent producing apartment out the base- 
ment taking from the present tenant part the basement for 
which furnished his services looking after the building addi- 
tion paying the $17.50 monthly rent. 

The wife the custodian testified that the basement was very 
bad condition, the joists under the living and dining rooms were 
need repair, while those under the kitchen and hallway were en- 
tirely worn out. The expert from the tax assessor’s office placed 
value $6,450 the building and $1,250 the land. The estimates 
plaintiffs’ experts were slightly higher. The commissioner took 
the highest these estimates and placed value $9,200 the 
property. The evidence showed that this was very fair. Defendant 
had loaned $15,000 the property 1925 and succeeding years 
added taxes and other expenses paid bring its cost 
$19,669.89. demanded $18,800 from plaintiffs $9,600 more than 
the property was worth. Plaintiffs had have The testimony 
behalf plaintiffs showed that the expression ‘‘bonus’’ was used 
defendant’s agent the negotiation. Defendant 
Whether the excess price was called bonus not, the effect the 
transaction was force plaintiff pay $9,600 more for the property 
than was worth. This was method evacting usury. When 
made condition precedent the lending money that land 
goods sold, either the lender the borrower price ex- 
ceeding true value, the borrower the lender price falling 
short true value, the courts have never hesitated characterize 
the transaction cover for usury. such eases, intent infer- 
able from the disparity between the sale price and the true value, 
provided such disparity was known the parties, whether they said 
anything about not. Such has been the consistent tenor the 
American decisions from 1810 the present day. Rose Dickson, 
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Johns, N.Y., 196; Douglass Rand. 109, Va. 
109; Morgan Schermerhorn, Paige, N.Y., 544, Am.Dec. 449; 
Valley Bank Stribling’s Ex’r, Leigh 26, Va. 26; Bank 
Washington Arthur, Grat. 173, Va. 173; Root Pinney, 
Wis. 84; Low Mussey’s Estate, Vt. 183; Ernest Hoskins, 100 
Pa. 551; Meyer Cook, Ala. 417, So. 147; Carter Hook, 116 
Va. 812, 386; Norton Nathanson, N.J.Eq. 409, 166, 
affirmed N.J.Eq. 433, 435, 1071; Sanford Hawthorne, 
103 Neb. 867, 174 N.W. 863; Warner Co, Foshay Co., 
Cir., F.2d 656, certiorari denied 286 U.S. 558, Ct. 641, 
L.Ed. 1292, (Minnesota Law); Bishop Rider, 143 291, 
255 N.Y.S. 787, affirmed 261 N.Y. 512, 185 N.E. 717; Prinee, 
Cir., Fed.2d 681 (New York Law). See Restatement the 
Law Contracts, 528, Comment 530, comment 

While true that had the loan been made directly the corpo- 
ration which plaintiffs owned practically all the stock, the 
corporation could not under the law avail itself the defense 
usury, but doubtful whether this question was considered when de- 
fendant demanded that the corporation first deed the Grand River 
property the plaintiffs individuals before making the loan. The 
record silent why this was done but good business considera- 
tions might have made desirable for defendant have the personal 
obligation plaintiffs behind the loan instead that the corpora- 
tion. The motive possibly might have been due knowledge 
defendant that buying apartment buildings ultra vires in- 
corporated Chevrolet dealer. 

this connection becomes important that the time the loan 
was made, plaintiffs were called upon sign document stating that 
the mortgage note $42,500 was free from all defenses both law 
and equity, and that the note and interest thereon would fully 
paid when due. The suspicion strong that defendant’s demand that 
such document signed plaintiff might have been for the very 
purpose attempting legalize something that the law proseribes. 

Plaintiff was obliged also take out life insurance policy de- 
fendant’s company and the sum $650 was deducted from the loan 
apply the insurance premium. pass the question whether 
this was additional usury, the commissioner did not deduct this 
amount and plaintiff did not take any exception his report. Not 
all the facts regarding the life insurance are clear. 

The further question arises whether the case usurious loan 
plaintiff, who filed bill restrain the foreclosure the mortgage 
advertisement, bound pay interest per cent. the correct 
amount after proper deductions for the usurious charges. Inasmuch 
defendant filed cross-bill asking for foreclosure the instant 
suit, plaintiffs are not required pay any interest. 
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From 1843 1891 the obligee usurious loan could bring 
action thereon and obtain judgment for the principal and legal in- 
terest. Act No. 47, Pub.Acts 1843 (Rev. Stat.1846, chap. 
4); Thurston, Prentiss, Walk. Ch. Craid Butler, Mich. 
21. the latter year the law was changed provide that ‘‘in 
any action brought any usurious contract, ‘‘defendant 
shall not compelled pay any interest Act No. 156 
Pub.Acts 1891 Comp. Laws, 1929, 9240 (Stat.Ann. 1912). 
Regarding the sources, history and interpretation Michigan legis- 
lation usury, see discussion Fretz Murray, 118 Mich. 302, 
303, 304, N.W. 495, and Vandervelde Wilson, 176 Mich, 185, 
188, 1925, 142 553. 

Accordingly, has since 1891 been held that, where mortgagor 
sues restrain foreclosure advertisement, then, the mortgagee 
files cross-bill praying foreclosure chancery, such con- 
stitutes action usurious contract, within the meaning the 
statute, and forfeits all interest. Estey Capitol Investment, Building 
Loan Association, 131 Mich. 502, 753; Leach Dolese, 186 
Mich. 695, 153 47, Ann. Cas. 1917A, 1182. But the mortgagee 
only files answer, admitting the jurisdiction the court and joining 
the prayer plaintiff mortgagor that the amount legally due 
determined the court, such answer does not constitute ‘‘an action 
the mortgagee this usurious contract, the nature cross- 
bill seeking affirmative relief’’; therefore, such case, the allowance 
legal interest proper. DeLand, Receiver, Detroit Land Contract 
Co., 239 Mich. 495, 214 430. The cross-bill the case bar 
seeking foreclosure chancery excuses payment all interest. Once 
such filed, improper for the court permit the mort- 
gagee amend his pleadings withdraw it, since such amend- 
ment would prejudice the mortgagor, reviving his liability for legal 
interest. Leach Dolese, supra. 

Defendant admits that $212.50 deducted from the loan pay the 
mortgage tax was improper charge against plaintiffs. also find 
that the court commissioner was correct finding that the $100 
attorneys’ fees paid defendant’s attorneys and deducted from the loan 
plaintiff was also improper charge. Plaintiff should credited 
with $9,600, the excess amount they were obliged pay for the Virginia 
Avenue property. The total amount the loan was $42,500. After 
deduction $9,600, overpayment the apartment building, $212.50 
for the mortgage tax, $100 for defendant’s attorneys’ charge, $2,465.55 
paid plaintiff the principal the mortgage note, and $9,124.03 
paid interest, the balance $29,107.92 due defendant. There 
also due defendant the additional amount $3,606.46 paid out 
for taxes which plaintiffs should have paid. 
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fully agree with the following opinion plaintiffs’ right 


file supplemental bill and the remanding the case that proper 
disposition can made moneys received account fire insurance. 


FAILURE GIFT UNINDORSED NOTES 


Denker Denker, Court Appeals Kentucky, 162 
Rep. (2d) 555 


establish valid ‘‘gift inter vivos’’ where donor mentally 
physically infirm and relation trust and confidence exists between 
donor and donee, transaction must voluntary, free from undue 
influence, and devoid vice rendering inequitable unfair. 

this case defendant, nephew decedent, had transacted 
decedent’s business for her for some time. received seven promis- 
sory notes and receiver’s certificate bank from decedent about 
six months prior her death. The notes were not indorsed 
decedent. Defendant alleged gift inter vivos the notes and 
Plaintiff, executrix decedent’s estate, sought nullify 
the alleged gift. was held that the evidence was insufficient 
establish gift. The failure the aunt indorse the notes was 
regarded evidencial fact negativing claim that 
gift was made intended. The court, however, refused agree 
with defendant that because the Negotiable Instruments 
requiring indorsement order transfer title, the fact that the 
notes were unindorsed would, matter law, preclude plaintiff 
from asserting title the notes, they had been given him 
competent donor for the purpose vesting him with title. 


Action equity Elizabeth Denker, the executrix Mary Thomp- 
son’s will, against George Denker, nullify alleged gift and 
compel the delivery certain property. After the death Elizabeth 
Denker, the action was revived the name Doris Denker, adminis- 
tratrix bonis non, with the will annexed the estate Mary Thomp- 
son, deceased. From the judgment, the plaintiff appeals. 

Reversed with directions. 

Boyd Boyd, Paducah, and Denker, Louisville, for 
appellant. 

Eaton Eaton, Paducah, for appellee. 


TILFORD, that appellee was asserting title gift 
certain promissory notes and receiver’s certificate belonging the 
estate Mary Thompson, and had refused surrender possession 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §604. 
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thereof, the executrix Mary Thompson’s will, Elizabeth Denker, insti- 
tuted this action equity nullify the alleged gift and compel the 
delivery the property. answer pleading gift inter vivos the 
intangibles, reply denying the gift and pleading testatrix’s incapacity 
make and appellee’s confidential relation her, and subsequent 
pleadings and orders, the details which unnecessary notice, 
evolved the indicated issue which the Chancellor, although had over- 
ruled appellee’ motion transfer the action Common Law, impaneled 
jury determine. the conclusion the evidence the Chancellor 
instructed the jury, whose finding would have been merely advisory 
issue out Chancery, return verdict for the appellee, and 
entered judgment dismissing the petition. Since neither party ques- 
tioned the propriety the unusual procedural methods employed, 
shall, without further comment, other than noting the revival the 
action the name the successor administratrix, dispose the case 
its merits and direct the nature the final decree. 

Mrs. Thompson died November 17, 1940, and that time was 
eighty-four years age. The alleged gift was made the latter part 
May or.the first part June preceding her death, the presence 
Mrs. Opal Denker who shortly before had been given Mrs. Thompson 
the residence Paducah which she and Thompson were resid- 
ing. Mrs. Denker the wife Frank Denker, who was, apparently, 
great nephew Mrs. Thompson, and, according testimony 
direct 


The day she (Mrs. Thompson) gave them him, (appellee) 
when came was the kitchen. She and asked 
hand her her purse and took the notes and handed them George and 
said, want you have them,’ and went back the kitchen. can’t 
tell you any more it, don’t know. Sometimes every day and some- 
times once week was there, and wasn’t always there; some- 
times was busy and didn’t happen there, and can’t tell you 
everything she said. 

Later you remember occasion when they discussed 
Receiver’s Certificate the old City National Bank? Yes. 

Tell the jury just what was said and done then. Well, 
that was the time Mr. Hooker was planning leave the city, was 
the Receiver and was planning leave, and she read the notice; 
when (appellee) came she gave him this notice see about this 
certificate and took and remarked me, and said, can’t any- 
thing with this, but will take satisfy her.’ returned few 
days later; brought back and told her didn’t know whether she 
would ever get anything out it, and she said, ‘You keep it, you might 
get something out some time. You keep it. 

Who else was present those conversations? Not anyone. 

Did she after that discuss this matter with you any way? 
No. Well, later—I don’t know was the same day day 
two later—she remarked that she gave those notes George, and didn’t 
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make any reply answer and they were never mentioned any more that 
know of.’’ 


The notes question were seven series ten for $200 each, 
executed Skinner and wife May 29, 1937, payable yearly 
intervals the order Mrs. Thompson and secured vendor’s lien 
real estate. The certificate question had been issued the City 
National Bank Paducah and appears have been little value. 
Mrs. Denker admitted that Mrs. Thompson was that her 
mind had been seriously impaired for some two months before her death; 
and testimony other than Mrs. Denker’s was introduced appellee 
establish that Mrs. Thompson’s mind was not impaired the time 
the alleged gift. Furthermore was shown that for some time previ- 
ously the appellee, who was Mrs. nephew, had transacted 
her business, and May 1940, had been empowered her draw 
checks her bank account. Appellee testified that the power attor- 
ney was not executed until after the date the alleged gift, which 
testimony contradicts Mr. Denker’s statement that the gift was made 
the latter part May the first part June. The notes were unin- 
dorsed, and, according full credence the testimony Mr. Denker, 
the construction that Mrs. Thompson did not intend 
vest appellee with absolute title the notes and receiver’s certificate, 
but merely place them his custody her agent. 

For the appellant, was shown apparently disinterested wit- 
ness who resided the home with Mrs. Thompson from March 26th 
August 27th, 1940, that Mrs. Thompson seemed addled all the 
time. She talked about not being home and being out the country 
the ‘old don’t know who the ‘old man’ was. She talked 
about things don’t know what she meant. couldn’t get anything 
out her 

Relative Mrs. Thompson’s condition, this witness, cross-exam- 
ination, testified follows: 


tell you about her: she was down sick bed when moved 
there—not able anything. She was her chair and back the 
bed and continued that way, getting little sicker April after 
moved there April she had that spell which thought was 
stroke, but she got over it, don’t reckon was. 

During the month May how did she seem? She was 
gradually growing little weaker all can tell you. 

Did she sit little every day? Walked the bathroom 
sometimes. 

How was she June. Same old thing long stayed 
there. She didn’t seem 


Mr. Skinner, the maker the notes, testified that June 1940, 
paid Mrs. Thompson the principal amount the eighth note the 
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series; that she got the note out her pocketbook but did not give 
him because was unable pay the accrued interest; that sixty 
ninety days later called upon Mrs. Thompson and paid the interest, 
whereupon she took the note out her pocketbook and gave him. 
Mr. Skinner’s testimony true, and its truth not disputed any- 
one, difficult explain Mrs. Denker’s failure mention her 
original testimony that Mrs. Thompson retained one the notes when 
she made the alleged gift appellee. Not until she had been recalled 
following Mr. Skinner’s testimony did she attempt qualify her reit- 
erated statement that when handed the witness, Mrs. 
Thompson ‘‘took the notes and handed them George.’’ 

Appellee’s deceased mother was sister Mrs. Thompson, was 
also Elizabeth Denker, the sole devisee and executrix her will. Eliza- 
beth Denker, are informed appellee’s counsel, devised her estate 
her son, Samuel Denker, who resides Louisville and one 
the attorneys representing the appellant this litigation. The two 
sisters, Elizabeth Denker and appellee’s mother, married the same man, 
and appellee and Samuel Denker are sons the same father, and 
hence, are half-brothers well cousins. Mrs. Thompson’s will appears 
have been executed 1935, and may true that she gave the notes 
and receiver’s certificate appellee compensate him for his services 
her and partially equalize him with her nephew, Samuel, who, she 
thought, would ultimately receive the estate devised his mother. the 
other hand, appellee may have attempted correct what appeared 
him injustice. Because surmises such these are incapable 
being resolved into conclusions when the alleged donor’s lips are 
sealed and the frailties the aged and infirm, well the 
the alert, are unpredictable, the law looks with suspicion 
upon gifts unpublicized during the life the donor, and requires 
the recipient clear and convincing proof their actuality before affixing 
the seal its approval. Its minimum demand, when the donor men- 
tally physically infirm and relation trust and confidence exists 
between the parties, that the transaction voluntary, free from 
undue influence, and devoid vice rendering inequitable unfair. 
Moore’s Administrator Edwards, 248 Ky. 517, 915. See, 
also, Bell’s Ex’r Lawrence al., 272 Ky. 114 517; 
Hays’ Adm’rs. Patrick, 266 Ky. 713, 805; Combs 
Roark’s Adm’r., 221 Ky. 679, 299 576; Anderson’s Adm’r. 
Darland, 192 Ky. 624, 234 205; Hale Hale, 189 Ky. 171, 224 
1078. 


not agree with appellant’s counsel that because the Nego- 
tiable Instruments Act, Ky. St. 3720b-1 seq., requiring indorsement 
order transfer title, the fact that the notes were unindorsed would, 
matter law, preclude appellee from asserting title the notes, 
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they had been given him competent donor for the purpose 
vesting him with title. regard the failure Mrs, 
Thompson indorse the notes evidential fact negativing appellee’s 
that gift was made intended. 

follows from what have said that the Chancellor erred 
treating the testimony Mrs. Denker conclusive. Assuming that 
related actual occurrence between appellee and his aged aunt, 
was not sufficient carry the burden which the law cast upon appellee 
establish convincing proof all the essential factors valid gift 
inter vivos. 

Judgment reversed with directions enter decree awarding appel- 
lant the relief prayed for. 


FUNDS DEPOSITED TRUSTEE FOR INSANE 
PERSON NOT ENTITLED PRIORITY 


Ferguson Reed, United States District Court, Pennsylvania, 
Fed. Supp. 387 


Under the Federal Laws, order decree priority distribu- 
tion against receiver national bank theory trust, must 
shown that funds receiver’s hands have been directly augmented 
presence the trust property its proceeds. 

One Christine Clark who had been confined hospital for 
insane persons since 1921 was the owner shares stock 
building and loan association. December 31, 1928, the said 
Clark’s shares stock the association were matured for payment 
and that day the association issued order authorizing payment 
the order Christine Clark for $2,009.40. check the 
association was drawn the bank, which defendant now recei- 
ver, payable the order Christine Clark. Officers the bank 
knew that Christine Clark was insane. The check $2,009.40 was 
never delivered any representative Christine Clark. The check 
for Christine Clark,’’ and deposited the savings department 
the bank. Plaintiff was appointed guardian Christine Clark 
1941. guardian, plaintiff sought have the funds the hands 
the receiver impressed with trust entitle the ward 
priority payment over other creditors bank. was held that 
since there was augmentation bank’s assets, trust could not 
impressed the funds the hands the receiver. 


Action Adda Lutz Ferguson, guardian for Christine Clark, 
weak-minded person, against Reed, receiver the Sixth National 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) 
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Bank, establish trust for benefit ward. defendant’s 
motion dismiss the complaint. 

Motion sustained. 

Elizabeth Holmes, Philadelphia, Pa., for plaintiff. 

Samuel Kratzok, Philadelphia, Pa., for defendant. 


MOORE, J.—In this case, Adda Lutz Ferguson, guardian for 
Christine Clark, weak-minded person, seeks establish trust for 
the benefit her ward certain funds formerly deposit the Sixth 
National Bank Philadelphia, Pennsylvania (hereinafter called the 
‘‘Bank’’) and now the hands Reed, receiver the Bank. 
Defendant has filed its motion dismiss the complaint. For the pur- 
poses the motion the allegations the complaint will taken 
true. 

Christine Clark has been confined hospital for insane persons 
since 1921. She was the owner ten shares stock the Merrick 
Building and Loan Association No. (hereinafter called the Associa- 
The Association kept its funds deposit the Bank. William 
Salter, Vice-President and Cashier the Bank, was also Secretary 
the Association, and William Cushing, Jr., Assistant Cashier the 
Bank, was director the Association. 


December 31, 1928, Christine Clark’s ten shares stock 
the Association were matured for payment and that day the Associa- 
tion issued order upon its treasurer signed William Salter its 
secretary authorizing payment the order Christine Clark 
$2,009.40. Thereupon, check the Association that amount was 
drawn the Bank William Salter secretary payable the order 
Christine Clark, which check was also signed the treasurer 
the Association and countersigned its president. Salter and Cushing 
knew the time that Christine Clark was insane. 

The check for $2,009.40 was never delivered any representative 
Christine Clark. far the record shows, person had that 
time been appointed guardian her estate. Salter merely endorsed 
the check had endorsed ‘‘Dep. credit Merrick Ass’n 
Trustee for Christine and deposited the check the savings 
department the Bank. The check itself was stamped with the Bank’s 
perforating machine ‘‘Paid 1-3-29, The Bank was closed 
February 28, 1933, and receiver was appointed September 29, 1934. 
The defendant the successor the original receiver. The receiver 
has paid dividends general creditors approximately per cent 
and the point distributing final dividend, but payment 
has been made claim, presumably because the controversy 
over priority. 

The plaintiff was appointed guardian the estate Christine 
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Clark October 29, 1941, and the complaint was filed January 21, 
1942. 

Four questions are presented: (1) Has the plaintiff been guilty 
laches? (2) Were the circumstances such create resulting trust? 
(3) Are the funds traceable into the hands the receiver? (4) Was 
there ever actual res, essential the creation trust? 

The question laches may disposed summarily. fact, 
counsel stated argument that was not seriously urging this con- 
tention. not chargeable one under legal disability until 
such time the disability removed. The plaintiff was appointed 
guardian the insane person’s estate October, 1941, and three 
months later this action was begun. these circumstances, pos- 
sible basis exists which ground charge laches. 

Nor justify affirmative answer the second and 
third questions. The circumstances this case are very similar 
those which were presented the case Tucker Newcomb, 
1933, F.2d 177, 179. that case, the mother infant was 
advised the vice-president bank deposit sum money 
belonging the infant savings account the bank without quali- 
fying guardian. The bank having become insolvent, suit was 
brought behalf the infant against the receiver the theory that 
the acceptance the deposit under the circumstances established 
resulting trust favor the infant. The Court said: 


these facts, two questions law were presented the Dis- 
trict Court, wit: (1) Whether trust relationship between the 
infant and the bank was created regard the funds the infant 
its and, (2) so, whether the property funds the bank, 
which came into the hands the receiver, were impressed with the trust 
such way entitle the infant priority payment over other 
the bank. The District Judge decided both questions 
favor the infant and the receiver appealed. 

the situation presented the court that the bank induced 
the administratrix and the mother deposit with the infant’s money, 
remain until she should attain twenty-one years age, knowing that 
the depositor had authority make the deposit, but was violating 
her duty the child doing so. These circumstances gave rise, under 
the settled rule, constructive trust, and the bank thereby was 
charged from the beginning with the obligations trustee safe- 
guard the fund for the benefit the infant child. Cuttell Fluent 
Cir.], F2d 974; First National Bank Forsyth, Montana, 
Fidelity Deposit Co. Maryland Cir.], F.2d 585; Allen 
United States Cir.], 285 678; United Bank City 
Centralia Cir.], 240 Board Commissioners Crawford 
County, Ohio, Strawn Cir.], 157 F.49, L.R.A.,N.S., 


Salter knew the time the deposit was made that the payee the 
check was insane person. When deposited the check the bank, 
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and accepted the deposit for the bank, did knowing that the insane 
person, the owner the cash, was entitled under the law have 
safeguarded, kept and applied under court protection. opinion 
that, the element augmentation the Bank’s assets had been 
present, these circumstances would have given rise resulting trust 
and that the bank would thereafter have been charged with the obli- 
gation trustee safeguard the fund for the benefit the insane 
person. 

Under the modern rule, trace the trust funds into the hands 
the receiver would only necessary show that the lowest level 
cash the vaults the bank never fell below the amount claimed 
the plaintiff. The complaint alleges that the funds the bank have 
time amounted less than the sum represented the check 
Christine Clark. would therefore assumed matter law 
that amount cash sufficient cover the trust fund was set aside 
the vaults the bank and held for that purpose. Tucker New- 
comb, supra. This doctrine the ‘‘lowest recognized 
most the decisions the United States Courts and its application 
the instant case would serve identify and earmark the fund the 
hands the Receiver. 


The question remains whether actual res ever existed, the sense 
that the assets the Bank were augmented the deposit the eheck 


the Bank the the Association, trustee for Christine 
Clark. the law Pennsylvania were govern this case, con- 
tended the plaintiff, that question would also affirmatively 
answered for the settled law Pennsylvania that the deposit 
check bank, even though the check drawn the bank receiving 
the deposit, equivalent the bank’s cashing the check and receiving 
the back for deposit. Bryan First National Bank 
Rocks, 205 Pa. 480. 


cannot agree with this contention the plaintiff. opinion 
that the case Erie Railroad Company Tompkins, 304 U.S. 64, 
817, L.Ed. 1188, 114 A.L.R. 1487, not authority for apply- 
ing the law Pennsylvania this case. This proceeding brought 
under the Federal statute governing the distribution funds the 
hands the receiver closed national bank. U.S.C.A. 194. 
The Supreme Court has not extended the doctrine Erie Tomp- 
kins beyond diversity cases. D’Oench, Duhme Co. Federal Deposit 
Insurance Corporation, S.Ct. 676, L.Ed.—, decided March 
1942 (concurring opinion Mr. Justice Jackson). Therefore, 
must look the Federal decisions determine what the law 
the question augmentation funds. From examination the 
Federal cases, conclude that the settled rule the Federal Courts 
that even where the circumstances are such create trust, and 
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‘where the trust fund would otherwise traceable into the hands the 
receiver, still must shown, order decree priority distribu- 
tion, that the funds the hands the receiver have been directly aug- 
mented the presence the trust property its proceeds. The 
deposit here, which the plaintiffs seeks recover trust found 
the hands the receiver, was created the Association’s deposit 
the Bank the credit itself trustee for Christine Clark its 
own check its own deposit account the Bank. This transaction 
under the Federal rule resulted mere shifting which 
added nothing whatever the assets the Bank. There was there- 
fore augmentation assets upon which trust could predicted. 
This distinction between the rule cases where assets the bank have 
been augmented and the rule cases where they have not been aug- 
mented clearly pointed out and discussed, with ample citation 
authority, the case Swan Children’s Home Society West Vir- 
ginia, Cir., 1933, F.2d 84, decided the same Court which ren- 
dered the decision the case Tucker Newcomb, supra. 

While the complaint alleges that dividend has been received 
plaintiff, whereas the receiver has distributed dividend 24% the 
general creditors, clear that the sole reason for this failure the 
plaintiff’s claim preferred status. The dismissal the present 
complaint will without prejudice plaintiff’s right participation 
the distribution general creditors. 

Because the lack showng, the facts set forth the com- 
plaint, that there was augmentation the bank’s assets the trans- 
action complained of, the motion dismiss the complaint must sus- 
tained. order may entered accordance with this opinion. 


FELONY COMMITTED CONNECTION 
WITH OPERATION BANK 


Hudspeth Melville, United States Circuit Court Appeals, Tenth 
Circuit, 127 Fed. Rep. (2d) 373 


The term ‘‘felony’’ under federal statute making offense 
enter bank with intent commit the bank any felony larceny, 
not restricted felonies under federal law, but includes acts 
national bank having relation protection, preserva- 
tion and efficiency bank and constituting felony under the laws 
the state which the bank situated. 

this case plaintiff entered national bank and fraudulently 


similar decisions see Banking Law Journal Digest 
Edition) §597. 
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uttered check for $42.50 and received said money, not having suffi- 
cient funds for payment such check. Plaintiff pleaded 
guilty two counts federal indictment uttering check and 
stealing $42.50. Plaintiff, however, contended that the first count 
the indictment did not charge any offense under the laws the 
United States. was held that federal statute making criminal 
act committed connection with the operation conduct 
national bank, not open objection the ground that such act 
also constituted offense under the laws Nebraska, since single 
act may criminal under the laws both jurisdictions. 


Habeas corpus proceeding John Melville against Robert 
Hudspeth, Warden the United States Penitentiary, Leavenworth, 
Kansas. From judgment releasing the petitioner from custody, the 
defendant appeals. 

Judgment reversed and cause remanded with directions. 

Summerfield Alexander, Atty., Topeka, Kan. (Homer 
Davis, Asst. U.S. Atty., Topeka, Kan., the brief), for appellant. 

Sloan, Topeka, Kan., amicus brief. 


BRATTON, J.—This proceeding habeas corpus. John 
Melville, hereinafter called petitioner, was indicted two counts 
the United States Court for Nebraska. The first count charged that 
entered the First National Bank Grand Island, Nebraska, with 
the intent commit therein felony, namely, unlawfully and felon- 
iously and with the intent defraud, utter check the sum 
$42.50, payable the First National Bank Grand Island, drawn 
the Huntington National Bank Columbus, Ohio, and with which 
bank petitioner did not have sufficient funds credit for the payment 
such check any part thereof; and the second count charged that 
took, stole and carried away $42.50 money, the property the 
First National Bank Grand Island, with the intent steal and pur- 
loin it. Petitioner pleaded guilty both and was sentenced 
the first imprisonment the penitentiary for term four years, 
and the second one year jail, with provision that the sentence 
the second count suspended and petitioner placed probation. 
Commitment issued upon the judgment under the first count and peti- 
tioner was confined the federal penitentiary Leavenworth, Kansas, 
serving the sentence. petition for the writ habeas corpus 
sought discharge the ground that the first count the indictment did 
not charge any offense under the laws the United States. The trial 
court granted the writ and entered final judgment releasing petitioner 
from custody. The warden appealed. 

Subsection (a) section the Act May 18, 1934, Stat. 783, 
amended the Act August 24, 1937, Stat. 749, U.S.C.A. 
588b(a), provides that ‘‘whoever shall enter attempt enter any 
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bank, any building used whole part bank, with intent 
commit such bank building, part thereof, used, any felony 
larceny, shall fined not more than $5,000 imprisoned not more 
than twenty years, both; whoever shall take and carry away, 
with intent steal purloin, any property money any other 
thing value not exceeding $50 belonging to, the care, custody, 
control, management, possession any bank, shall fined not more 
than $1000 imprisoned not more than one year, both.’’ Section 
102, chapter 29, Compiled Statutes Nebraska 1929, provides that the 
term signifies offense punishable death imprison- 
ment the penitentiary, and that any other offense shall denom- 
inated ‘‘misdemeanor’’; and section 1212, chapter 28, provides that 
any person who, with intent defraud, shall make, draw, utter, 
deliver any check draft excess $35.00 upon any bank other 
depository, knowing that does not have sufficient funds credit 
with such bank depository for its payment, shall upon conviction 
fined not less than $100 nor more than $5,000, imprisoned the peni- 
tentiary not exceeding seven years, both, the discretion the court. 
The decisive question presented whether the words ‘‘any felony,’’ 
used subsection (a) the federal statute, include felonies under 
state laws. so, the court erred discharging petitioner. 

There are common-law offenses against the United States. United 
States Hudson and Goodwin, Cranch 32, 259; United States 
Britton, 108 U.S. 199, S.Ct. 531, L.Ed. 698; United States 
Eaton, 144 U.S. 677, S.Ct. 764, L.Ed. 591; United States Grad- 
well, 243 476, S.Ct. 407, L.Ed. 857; Donnelley United 
States, 276 U.S. 505, S.Ct. 400 L.Ed. 676; Wilson United States, 
Cir., F.2d 236; Fulbright United States, Cir., F.2d 210; 
Norton United States, Cir., F.2d 753. The jurisdic- 
tion the courts the United States derived exclusively from acts 
Congress. Jones United States, 137 U.S. 202, 80, 
691; Manchester Massachusetts, 139 240, 559, L.Ed. 
Kaufman United States, Cir., 212 613, Ann.Cas.1916C, 466. 

But article section the Constitution the United States, 
authorizes Congress, inter alia, borrow money the credit the 
United States, coin money, and enact all laws which shall neces- 
sary and proper for carrying such powers into execution. That grant 
national power sufficiently broad sweep include the establish- 
ment national banks, bank depositories, and other financial agencies 
needed for the fiscal operations the government. 
Maryland, Wheat. 316, L.Ed. 579; Osborn United States Bank, 
Wheat. 738, L.Ed. 204; Farmers’ Mechanics’ National Bank 
Dearing, U.S. 29, 33, 34, L.Ed. 196; First National Bank 
lows rel. Union Trust Co., 244 U.S. 416, S.Ct. 734, L.Ed. 1233, 
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L.R.A.1918C, 283, Ann. Cas. 1918D, 1169; Smith Kansas City Title 
Trust Co., 255 U.S. 180, S.Ct. 243, L.Ed. 577; Norman 
more Ohio Railroad Co., 294 U.S. 240, 302, 407, L.Ed. 885, 
Congress also has the power enact legislation appro- 
priate for the protection, preservation and regulation such banks, 
bank depositories, other agencies, and make crimes acts which 
weaken them impair their efficiency. United States Walter, 263 
US. 15, 10, L.Ed. 137; Westfall United States, 274 
256, S.Ct. 629, L.Ed. 1036; Doherty United States, Cir., 
F.2d 495, certiorari denied, 303 U.S. 658, S.Ct. L.Ed. 1117. 
And federal statute making criminal act committed connection 
with the operation conduct national bank, bank depository, 
other similar fiscal institution not open objection the ground 
that such act already constitutes offense under the laws the 
state, single act may criminal under the laws both jurisdic- 
tions. Westfall United States, supra. 

has long been offense under federal law for officer, director, 
agent, employee national banking association embezzle, 
abstract, wilfully misapply money, funds such bank- 
ing institution, make false entries its books, reports, state- 
ments, with the intent defraud, U.S.C.A. 592. But robbery 
national bank, theft from others than officers, agents and 
employees, other cognate offenses, were punishable only under the 
laws the state which the bank was situated. There was federal 
statute making any such acts punishable. Then came the Act May 
18, 1934, supra, U.S.C.A. 588a, seq. defines the term 
include any member bank the Federal Reserve System, and any 
bank, banking association, trust company, savings bank, other bank- 
ing institution organized operating under the laws the United 
provides section 2(a) that one who force and violence 
putting fear, feloniously takes attempts take from the person 
presence another any money, property thing value belonging 
the care, custody, control, management possession bank 
shall fined not more than $5,000 imprisoned not more than twenty 
years, both; provides section 2(b) that one who, committing 
attempting commit any offense defined the preceding section, 
assaults another puts his life jeopardy the use dangerous 
weapon device, shall punished therein specified; provides 
section that one who, committing any offense defined the act 
avoiding attempting avoid apprehension for the commission 
such offense, freeing attempting free himself from arrest 
confinement, kills person, person accompany him, shall 
punished therein fixed; and provides section that jurisdiction 
over any offense defined the act shall not reserved, exclusively 
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courts the United States. Section 333 the Act August 23, 1935, 
Stat. 684, 720, U.S.C.A. 588a, enlarges the definition the term 
include any insured bank defined subsection 
section 12B the Federal Reserve Act, amended, 
264(c). The Act August 24, 1937, supra, followed. enlarges 
section 2(a) two respects. provides that one entering attempt- 
ing enter any bank with the intent commit therein any felony 
larceny shall guilty; and that the taking and carrying away, with 
the intent steal purloin, any money property belonging the 
bank its custody, control, management shall punishable 
therein specified. The original draft the bill which became the 
amended act was prepared under the direction the Attorney Gen- 
eral. his letter transmitting the proposed amendment the Speaker 
the House Representatives, the Attorney General stated: ‘‘The 
act May 18, 1934 (48 Stat. 783, U.S. A., title 12, sees. 588a 588d), 
penalizes robbery national bank member bank the Federal 
Reserve System. The class banks protected this statute was 
enlarged section 333 the act August 23, 1935 (49 Stat. 720), 
include all banks insured the Federal Deposit Insurance Corpora- 
tion.... The fact that the statute limited robbery and does not 
include and burglary has led some incongruous results. 
striking instance arose short time ago, when man was arrested 
national bank while walking out the building with $11,000 the 
funds his person. had managed gain possession the 
money during momentary absence one the employees, without 
displaying any force violence and without putting any one fear— 
necessary elements the crime robbery—and was about leave the 
bank when apprehended. result, was not practicable prose- 
him under any Federal The enclosed bill which has 
been drafted this Department proposes amend subsection (a) 
section the above-mentioned statute include within its pro- 
hibitions, the crimes burglary and larceny bank covered its 
provisions. informed the Acting Director the Bureau 
the Budget that this legislation not conflict with the program 
the President and recommend its enactment.’’ The Judiciary 
Committee the House amended the bill. After the word the 
committee inserted the words ‘‘felony and after the word 
the words ‘‘or other depredation’’ were stricken. The 
report the Committee contained the amendment, and the letter the 
Attorney General was attached, thus making clear the purpose the 
measure its original form, and the change language effected 
the amendments. The letter from the Attorney General was likewise 
attached the report the Judiciary Committee the Senate. 
readily apparent that the Congressional objective was make the 
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statute very broad scope and effect. And incorporating the laws 
the state into those the United States respect crimes committed 
certain places was not bereft precedent. Section 289 the Crim- 
Code, U.S.C.A. 468, incorporated into the federal statute the 
criminal laws the state with respect crimes committed property 
reserved acquired the United States for such purposes post 
offices, forts, magazines, arsenals, dockyards, other needful build- 
ings. 

335 the Criminal Code, U.S.C.A. 541, provides that 
all offenses punishable death imprisonment for term exceeding 
one year shall deemed felonies. But think the language, the pur- 
pose, and the legislative history section 2(a), amended, all weighed 
and considered together, indicate Congressional intent make crim- 
inal the offenses robbery, larceny, and other acts committed 
national bank and having relation the protection, preservation and 
efficiency such bank, which constitute felony under the laws the 
state which the bank situated. 

The order reversed and the cause remanded with directions 

enter order discharging the writ and direct the issuance proper 
process for the return petitioner the custody the warden. 


DRAWER’S LIABILITY CHECK CERTIFIED 
HIS REQUEST 


Welch Bank The Manhattan Co., Supreme Court, Appellate Divi- 
sion, Supp. (2d) 894 


check certified the request the drawer does not discharge 
the drawer from liability. The certification merely operates 
assurance that the check genuine and that certifying bank becomes 
bound with the drawer. 


this case drew two checks totaling $2,750 defend- 
ant bank the order plaintiff. Defendant bank certified the two 
checks the drawer’s request. The checks were then delivered 
plaintiff part payment for purchase realty. Defendant bank 
refused payment the checks plaintiff the request the 
drawer who claimed that plaintiff had breached the contract pur- 
chase and sale. was held that defendant bank should allowed 
interplead the drawer party-defendant plaintiff’s action 
the checks and thereby compel plaintiff and drawer litigate 
which them was entitled money set aside and held the bank 
for payment the checks. 


similar decisions see Law Journal Digest (Fifth 
Edition) §250. 
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Action David Welch against Bank the Manhattan Company 
recover two checks. From order the appellate term which 
affirmed order the city court the city New York, county 
Kings, denying defendant’s motion interplead additional party 
defendant and reversed order the city court denying 
motion for summary judgment and granted such motion, defendant 
appealed. 

Order the appellate term reversed the law and facts, order 
the city court denying defendant’s motion for interpleader reversed and 
motion granted, and order the city court denying plaintiff’s motion 
for summary judgment reinstated with leave plaintiff renew 
motion after service answer interpleader defendant. 

James Milligan, Brooklyn, for appellant. 

Robt. Mahoney, Brooklyn, for respondent. 


MEMORANDUM THE COURT—The action recover 
two checks totaling $2,750, drawn the defendant-bank the order 
the plaintiff one Ernest Pirman and certified the latter’s re- 
quest. The checks were delivered Pirman plaintiff part pay- 
ment for the purchase and sale parcel real estate. Plaintiff pre- 
sented the checks the bank but payment was refused. The refusal 
was the request the drawer, Pirman, who claimed that plaintiff 
had breached the contract purchase and sale and had committed seri- 
ous waste the property. Defendant moved interplead Pirman 
party-defendant. Plaintiff made cross-motion for summary judgment. 
The City Court the City New York, County Kings, denied both 
motions. The Appellate Term affirmed the order denying defendant’s 
motion interplead Pirman party- defendant and reversed the 
order denying motion for summary judgment and granted 
the motion. Defendant appeals permission this court. 

Order the Appellate Term which affirmed order the City 
Court the City New York, County Kings, denying defendant’s 
motion interplead additional party-defendant, and reversed 
order said City Court denying motion for summary judg- 
ment and granted such motion, reversed the law and the facts, the 
order the City Court denying defendant’s motion for interpleader 
reversed, and the motion granted, and the order the City Court deny- 
ing plaintiff’s motion for summary judgment reinstated, with $10 costs 
and disbursements this court and the Appellate Term, with leave 
plaintiff renew the motion after service answer the 
interpleaded defendant. 

Where, the instant case, the certification was the request 
the drawer, the drawer was not discharged from liability. The certifica- 
tion merely operated assurance that the genuine and that 
the certifying bank becomes bound with the drawer. Davenport 
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Palmer, 152 App. Div. 761, 796, and cases cited. Under 
the circumstances, defendant should permitted interplead Pirman 
party-defendant that may interpose defense based upon his 
claim fraud and waste and thereby compel plaintiff and Pirman 
litigate the trial which the two entitled the moneys set aside 
and being held the bank for the payment the checks. Times 
Square Automobile Co. Rutherford Nat. Bank, 649, 650, 
479. only where check certified the request the 
payee holder that bank may not resist the enforcement its con- 
tract certification order make set-off counterclaim available 
its depositor. Cf. Carnegie Trust Co. First Nat. Bank City 
New York, 213 301, 306, 107 693, 1916C, 186. Ob- 
viously the reason for this that under such circumstances the drawer 
discharged from any further liability the check since the certifica- 
tion equivalent acceptance (Negotiable Instruments Law, 324) 
and complete novation occurs, creating the relation debtor and 
between the payee holder and the bank. 

view the granting the order interpleader, the motion for 
summary judgment must denied this time, but plaintiff may renew 
the motion after the service answer the interpleaded defendant, 


BANK LIABLE FOR PROCEEDS 
COMMERCIAL PAPER RECEIVED FOR 
COLLECTION AND REMITTANCE 


Powell Bank America National Trust Savings Ass’n, District 
Court Appeal, California, 128 Pac. Rep. (2d) 123 


Where bank receives commercial paper for collection merely, 
the proceeds become the property the collecting bank and the 
relationship debtor and creditor arises between and the owner, 
but where such paper received for collection and remittance, the 
relationship principal and agent created and the bank becomes 
agent until paper collected and then becomes trustee the 
proceeds. 


this case lienholder certain warehouse receipts for quan- 
tity grain delivered them defendant bank with written instruc- 
tions sell the grain designated dealers for stated sum, and 
pay lienholder the sum $240.09 and remit the balance directly 
the owner, Miller. Defendant bank sold the grain and paid 
lienholder $240.09, directed, but refused remit Miller any 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §329. 
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portion the balance the proceeds the sale, which amounted 
$1,946.74. Defendant bank held judgment the sum 
$3569.17 against Miller and applied the sum $1,946.74 toward 
satisfaction this judgment. assignee Miller, brought 
this action recover the sum $1,946.74. was held that defend- 
ant bank was not authorized appropriate the proceeds remaining 
its possession which were derived from the sale the grain 
belonging Miller and apply toward the satisfaction the judg- 
ment which held against Miller. Miller was neither customer 
nor depositor defendant bank which acquired the money with 
definite instructions remit Miller. The warehouse receipts 
delivered defendant bank for collection and remittance clearly 
the relationship principal and agent and not that 
ereditor and debtor. Defendant bank became agent until the 
warehouse receipts were and then became trustee the 
proceeds. 


Suit Robert Powell against Bank America National Trust 
Savings Association and another for conversion money. From 
ment for defendants, plaintiff appeals. 

Affirmed part and reversed part with directions. 

Elmer Armfield and Arthur Eddy, both Woodland, for 
appellant. 

Schilling, Bianco, Louis Ferrari, and White, all 
San Francisco, Rich, Weis Carlin, Marysville, and Hugh Pres- 


ton, Ukiah, for respondents. 


PER plaintiff, Robert Powell, has appealed from 
which was rendered against him suit for conversion 
money. The lienholder certain warehouse receipts for quantity 
grain delivered them the Bank America National Trust and 
Savings Association, Woodland, with written instructions sell the 
grain designated dealers for specified sum money, and pay 
said lienholder from the proceeds sale the sum $240.09, and 
remit the balance directly the owner, Miller. The bank sold 
the grain and paid the lienholder said sum $240.09, directed, but 
refused remit the owner any portion the balance the proceeds 
sale. the contrary, the bank retained and applied the balance 
said money toward the satisfaction judgment, upon which the 
bank held against Miller and others. does not appear that 
Miller was, any time, customer depositor that bank. 
After the application that fund the satisfaction the judgment, 
and the refusal the bank pay the same Miller, assigned 
and transferred his claim therefor Miller and Robert Powell. 
This suit for conversion the funds was then commenced. 


account the death one the plaintiffs, Miller, which 
before the judgment was rendered, the defendant bank moved 
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this court dismiss the appeal, the ground that the cause abated 
the interest Miller, upon his death, for failure sub- 
stitute his place another party plaintiff. Thereupon, the plaintiff 
Powell, who the meantime had acquired from the estate Mr. 
Miller his undivided interest that chose action, moved this court 
substitute himself also represent that interest the suit. Those 
motions were presented this court separately from the appeal its 
merits. Both motions were determined adversely the bank, 
opinion which was recently filed (Miller Bank America, 
Cal. App. 2d—, 126 444), which reference made for more 
particular statement facts that regard. 

From the record have gleaned the following facts: Mr. 
Miller was the owner 1,667 sacks barley which deposited 
warehouse Yolo county, for which held warehouse receipts, sub- 
ject lien secure the payment $240.09 owing Chico Produc- 
tion Credit Association. agreement between Miller and the 
Chico association, these warehouse receipts were delivered the Bank 
America Woodland August 14, 1936, with written directions 
sell the barley Gill Gill, grain dealers, for the sum $2,186.89, 
pay the lienholder, Chico Production Credit Association, the sum 
$240.09, and remit direct Miller the balance the purchase 
price. The written directions contained the following language: 

are authorized and requested deliver these warehouse 
receipts Gill and Gill, grain dealers, when you have collected for our 
account the amount $2,186.89. From this amount you are remit 
this association the sum $240.09, plus interest the rate per 
day from August the date our receipt payment. 

balance the proceeds are remitted direct Mil- 
ler, Knights Landing, California. The above collection net 
this 

the time when these warehouse receipts were sent the bank 
for sale the grain and collection and remittance the proceeds pur- 
suant the foregoing written directions the bank was the owner and 
holder judgment, which was rendered against Miller and 
others, April 1928, for the sum $3,569.17, part which was 
paid. The judgment had never been renewed, and the statute limi- 
tations 336, Code Civ.Proc.) had run against it. Neither 
Miller nor the Chico association was customer depositor the bank. 

August 18, 1936, the bank sold the grain for $2,186.89, from 
which sum paid the Chico association the full amount its lien 
$240.09, leaving the possession the bank balance $1,946.74, 
which, without the knowledge consent the owners thereof, the 
bank applied toward the payment its outlawed judgment $3,569.17. 
Miller promptly demanded the bank payment him said 
sum $1,946.74, which was refused. August 29, 1936, for value 
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received, Miller sold and assigned that claim jointly the orig. 
inal plaintiffs this action, Miller and Robert Powell. This 
suit for conversion the funds was commenced against the bank and 
Chico association, April 21, 1937. The cause was tried the court 
sitting without jury. the close the evidence nonsuit was 
granted the defendant Chico association. Findings were adopted 
the defendant bank. Judgment was accordingly rendered 
the effect that take nothing this action. From that 
judgment this appeal was perfected. 

The issue determined this appeal whether, under the 
this case, the Bank America National Trust and 
Savings Association was authorized under section 3054 the Civil 
Code, otherwise, appropriate the proceeds remaining its pos- 
session which were derived from the sale the grain belonging 
Miller, and apply toward the satisfaction the judgment which 
held against Miller and others, upon which the statute limi- 
tations had expired. 


are the opinion the findings and judgment are not sup- 
ported the evidence for the reason that the owner that fund was 
neither customer nor depositor the bank which acquired the 
money pursuant specific instructions remit the balance direct 
Miller. Under reasonable construction the written 
tions may said that the bank was authorized deposit the money 
debtor and between them. That being true, becomes imma- 
terial that the statute limitations had expired against the judgment 
held the bank. 


From the written instructions which were given the bank 
the Chico Production Credit Association, clear that the bank was 
not authorized deposit any portion the proceeds sale the 
grain, either the credit the association the credit the owner 
the grain, Miller. the contrary, the bank was clearly 
instructed pay the lienholder, association, the sum $240.09, 
and remit the balance the proceeds direct Miller. Not 
only did the bank violate its clear instructions, but arbitrarily applied 
the balance the proceeds, the sum $1,946.74, towards the satis- 
faction outlawed judgment which held against Miller 
and others. does not even appear that either Miller the asso- 
ciation was customer depositor the bank. This conduct the 
part the bank amounted wrongful conversion the balance 
the funds contrary the trust established the written instructions. 
The bank held lien upon the funds, pursuant section 3054 the 
Civil Code, under the this case. Miller was not 
the bank, and the funds were not held the relationship 
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debtor and creditor, but only trustee agent for the fulfillment 
its written instructions. 

The principle applicable the right bank offset debt 
the bank the application proceeds derived from sales property 
the collection paper pursuant specific instructions remit the 
same the owner thereof, aptly stated Zollmann Banks and 
Banking, Perm.Ed. 5621, page 402, follows: ‘‘The receipt 
bank paper for collection and such receipt for collection and remit- 
tance are thus entirely different planes. Where the receipt for 
merely, view the general custom collecting banks 
mingle the proceeds collections, such proceeds become the property 
the collecting bank, and the relationship debtor and creditor arises 
between and the owner. the other hand, commercial paper sent 
bank for ‘collection and remittance’ clearly creates the relationship 
principal and agent, not that creditor and debtor. The collecting 
bank becomes agent until the check collected, and then becomes 
trustee the proceeds, and can avoid such relationship and create that 
debtor and creditor only consent.’’ 


The preceding text supported numerous authorities, many 
which are cited the appelant. While there apparently some con- 
flict authorities regarding the question whether deposit 
paper with bank for ‘‘collection and remittance’’ constitutes rela- 
tionship agency, bailment trust, the majority the cases hold. 
elaborate note upon that subject, which found A.L.R. 
page said the heading the paragraph page thereof: 
rule supported the majority the cases which paper has 
been sent bank for ‘collection and remittance’ ‘collection and 
return’ that the relationship the parties the proceeds the 
collection not that creditor and debtor, but one agency, trust, 

true that the relationship between bank and one who deposits 
with check other paper collected transferred for cash 
will determined the intention the parties shown the cir- 
the transaction the instructions the depositor. 
support its contention that the relationship between the bank and 
Miller, with respect the proceeds derived from the sale the 
grain represented the warehouse receipts, was that debtor and 
the respondent cites American Jurisprudence, page 504 
section 696. That section, however, contains the following statement: 
they intended that the proceeds should remitted immediately 
upon the receipt thereof, any other way can shown that the 
parties intended that the proceeds the paper well the paper 
itself should remain the property the owner the paper, such inten- 
tion will control and the bank will not take title the 
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the present case not contended that Chico Production Credit 
Association, the lienholder the warehouse receipts, was creditor 
the bank. The association had authority deposit the bank 
the proceeds the sale barley the credit Miller. The 
instructions the bank were just the contrary. The bank was directed 
sell all grain and send the Chico association, the lienholder, the 
sum $240.09, and that balance the proceeds are remitted 
direct Certainly that language may not con- 
strued authorize the bank deposit the balance that fund the 
Miller and thus create the relationship debtor and 
between them. 

Nor the language the late Mr. Justice Cardozo, which found 
the case Jennings United States Fidelity Guaranty Co., 294 
216, 394, 395, L.Ed. 869, page 872, A.L.R. 1248, 
thereof, which quoted the respondents, conflict with the fore- 
going statement law. That quoted language reads: ‘‘In the absence 
tokens contrary intention, the better doctrine is, where the com- 
mon law prevails, that the agency the collecting bank brought 
end collection the paper, the bank from then being the 
position debtor, with liberty, like debtors generally, use the pro- 
ceeds its 


The basis the statement the court the preceding quotation 
that the bank becomes the debtor the depositor, after the proceeds 


the check paper are received it, only ‘‘in the absence tokens 
contrary intention.’’ the present case, the token contrary 
intention clearly expressed the written instructions which were 
furnished the bank. 

find nothing Gonyer Williams, 168 Cal. 452, 143 P.736, 
any the other authorities relied upon the respondent, conflict 
with what have previously said regarding the relationship the 
bank one who delivers paper, such warehouse receipts for 
grain storage, with written instructions collect sell 
the property and remit the proceeds the owner thereof. 

the case Gonyer, supra, the plaintiff, who for several years 
had been regular depositor Kern Valley Bank, Deposited therein 
May 11, 1911, check his favor for the sum $300, drawn upon 
another bank. instructions accompanied the deposit that check. 
According custom, the check was immediately credited his account. 
appears that the Kern Valley Bank was then insolvent, but the 
depositor had knowledge that fact. That money was not applied 
offset debt due the bank. The depositor owed the bank 
debt. Upon failure pay that amount demand, suit was brought 
recover the money the theory that was held the bank trust. 
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The trial court held. appeal was properly determined that, 
under the circumstances that case, ‘‘the transaction was not one which 
created the relation principal and agent, but rather that creditor 
and conclusion the court said: ‘‘The contract was for the 
the draft, and the manner disposing the assets was 
clearly one resting general There doubt that principle 
true the absence specific directions the contrary, such 
existed the present case. The syllabus that case correctly 
announces the well-known principle upon which that case was deter- 
mined, follows: regular depositor bank the ordi- 
nary course business, deposits with check drawn his favor 
another bank and bearing his indorsement blank, the title the 
check transferred the depositary, and upon its placing the amount 
the check the the depositor its books the relation 
debtor and creditor created between them.’’ 

Contrary the facts that case, banking relationship debtor 
and did not exist between the bank and either Miller 
the Chico Association. Neither them was given credit the books 
the bank. Moreover, the warehouse receipts were delivered the 
bank with specific written instructions sell the grain represented 
thereby, and, after paying specified sum the lienholder, ‘‘remit 
direct the balance the proceeds. Under such definite 
instructions there room for application the ‘‘bank custom’’ 
account and creating the relationship debtor and creditor, 
was done the Gonyer case. That case has application the 
facts this suit. 


The court properly granted the motion for nonsuit favor the 
codefendant, Chico Production Credit Association. was mere holder 
the warehouse receipts collateral security its claim for payment 
debt $240.09. The association did not convert misappropriate 
any part the proceeds sale the grain. The receipts were delivered 
the bank with specific directions pay direct Miller the 
balance the proceeds. These directions were given the bank 
writing with the consent Miller. This suit involves only the con- 
version the balance the purchase price. does not involve the 
satisfaction the lien for $240.09 which was paid with the consent 
all parties the association. The association clearly was not party 
the misappropriation the balance that fund. was converted 
the bank direct violation the written instructions which were 
signed the association. The judgment nonsuit affirmed. 

The judgment favor the bank reversed and the court 
directed render judgment favor the appellant, Robert Powell, 
for the sum $1,946.74, together with interest thereon the rate 
per cent per annum from August 18, 1936, and costs appeal. 


through his guardian, Zella Pickerd, against Kathryn Dahl, individually, 
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GIFT CERTIFICATE DEPOSIT 
Pickerd Dahl, Supreme Court Idaho, 127 Pac. Rep. (2d) 759 


intentional delivery the possession such certificate, either actual 
constructive, place such property under the domination 
and control the recipient the exclusion future domination 
control the giver. Delivery property, the subject matter 
gift, may shown showing actual physical delivery the 
property facts and circumstances admitted evidence showing 
intention the part the giver place the recipient the 
gift immediate; absolute and exclusive domination and control 
the property. 

this case decedent deposited with bank the sum $2,950 for 
which deposit was issued payable the order 
decedent plaintiff, minor. After the death decedent, the 
guardian the minor brought action claim delivery certificate 
the value thereof case delivery could not had. During the 
course the trial the minor testified that the decedent told him 
where the certificate was and directed him and get it, that 
was his, and that was put away and keep and use 
finish his education. There was also evidence that some time after 
the deposit had been made, decedent declared that money was de- 
posited the bank such manner enable the minor 
the owner the certificate deposit the event she became 
pacitated otherwise became incapable transacting business prior 
her death. was held that decedent’s acts placing money 
the bank and procuring the certificate, well her declaration 
that the event, prior her death she became incapacitated 
otherwise transacting business, were proper instructions 
for the jury consider determining whether was the intent 
and purpose the decedent give the certificate the minor, and 
upon such evidence the jury could properly find that the money 
belonged the minor and the certificate deposit turned over 
him. 


Action claim and delivery Joseph Pickerd, minor, and 


recover possession certificate deposit its value case 
impossibility delivery, wherein Kathryn Dahl, administratrix 
the estate Lucy Pickerd, deceased, intervened. From judgment 
for the plaintiff, Kathryn Dahl, individually, and ‘administratrix 
appeals. 


Affirmed. 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 


Edition) 
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HOLDEN, J.—December 29, 1940, the First Bank Troy issued 
certificate deposit Lucy Pickerd Joe Pickerd, the following 
words and figures: 

Deposit 
Bank Troy 
$2,950.00 
Idaho, Dec. 29-40. No. 16076 ‘‘Lucy Pickerd has 
deposited this bank First Bank Troy, $2,950. Cts. Dollars 
Payable the order Self Joe Pickerd current funds return 
this certificate properly endorsed, 6-12 months after date with 
per cent interest per annum for the time specified only. 
Brocke, 


March 30, 1941, Lucy Pickerd died. Thereafter Joseph Pickerd, 
minor, and through his guardian, Zella Pickerd, commenced this 
action claim and delivery for the possession the certificate the 
value thereof case delivery could not had. October 16, 1941, Kath- 
ryn Dahl, daughter Lucy Pickerd, having been appointed admin- 
istratrix the estate Lucy Pickerd, petitioned for leave, and leave 
was granted, such administratrix, file, and she did file, complaint 
intervention. December 17, 1941, the cause was tried the court, 
sitting with jury. December 19, 1941, the jury returned its verdict 
favor plaintiff and respondent. December 23, 1941, judgment was 
entered the verdict, from which Kathryn Dahl appealed, both indi- 
vidually and her representative capacity administratrix. 

the close the evidence, the court among other instructions, gave 
Instruction No. instructing the jury that: 


one competent party, voluntarily and without compensation, 
transfers property another with the intent the part the giver 
divest said giver title thereto and place such title the recipient 
such property, such transaction constitutes gift and the recipient 
such property takes all the title formerly held the giver. 
constitute gift certificate deposit, there must intentional 
delivery the possession such certificate, either actual construc- 
tive, place such property under the domination and control 
the recipient the exclusion future domination control the 
giver. Delivery property, the subject matter gift, may shown 
showing actual physical delivery the property facts and 
circumstances admitted evidence showing intention the part 
the giver place the recipient the gift immediate, absolute and 
exclusive domination and control the property. Where the essential 
elements gift appear preponderance the evidence, then 
not necessary that the giver certificate deposit indorse (that 
write his her name upon) such certificate deposit. 

“You are instructed that upon the plaintiff, Joseph 
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Pickerd, prove all the essential elements gift, these 
instructions defined, preponderance the evidence; otherwise 
cannot recover. 

you find from all the evidence that Lucy Pickerd placed 
the money represented the certificate deposit here question 
the Bank Troy and said time, thereafter time when the said 
Lucy Pickerd was competent make gift, declared that such money 
was placed the Bank with the intent and purpose that such money 
should belong the plaintiff and the certificate deposit turned over 
him the event she became incapacitated otherwise incapable 
transacting business prior her death, and you further find that the 
said Lucy Pickerd did prior her death become incapacitated, 
then, instruct you that you may consider such acts and 
the part the said Lucy Pickerd determining the question 
whether not was her intent and purpose such acts and declara- 
tions place such deposit and the money represented 
thereby out her domination and control and under the domination 
and control the said plaintiff immediately upon the occurrence 
such physical the said Lucy Pickerd. 
further instruct you that you find from all the evidence and 
preponderance thereof that all the elements gift, these 
instructions defined, existed time when Lucy Pickerd was men- 
tally competent make gift, and that was her intent and purpose 
that upon the happening her mental incapacity other physical 
inability handle her affairs during her lifetime that domination and 
control said deposit and the certificate representing said deposit 
should immediately pass from Lucy Pickerd the plaintiff, Joseph 
Pickerd, then, instruct you that such evidence sufficient show 
such delivery would support gift.’’ 


Appellant insists the instruction erroneous, that, effect, the 
court thereby instructed the jury that gift might, ‘‘without delivery 
and acceptance, become complete upon the happening 

the other hand, respondent contends the trial court, such 
instruction, ‘‘specifically said that where all the essential elements 
gift appear preponderance the evidence, the jury could then 
consider the acts and declarations the donor determining the intent 
the said donor.’’ 

will noted that, the first paragraph instruction No. 
the court, substance, instructed the jury that, constitute gift 
the certificate deposit, there must immediate, intentional, 
voluntary delivery possession place under the domination 
and control the recipient, the exclusion future domination 
control the giver, ‘‘with the intent the part the giver divest 
said giver title thereto and place such title the recipient 
such property’’; and will also observed that, the last paragraph 
the instruction, the court simply, and correctly, in- 
structed the jury that could, determining whether was the ‘‘intent 
and the said Lucy Pickerd give the certificate 
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respondent, take into consideration her acts placing the money the 
Bank Troy and procuring the certificate, well her declarations 
that, the event, prior her death, she became ‘‘incapacitated other- 
wise incapable transacting business,’’ the ‘‘money should 
the plaintiff and the certificate deposit turned over 

During the course the trial, respondent testified, effect, that 
his grandmother, Lucy Pickerd, told him where the certificate 
question was and directed him and get it; that was his; and that 
was put away and keep it, and use finish his education. 
Appellant, understand her, contends that respondent prosecuting 
this action against the estate Lucy Pickerd, deceased, upon claim 
demand against the estate; hence, that the above mentioned testimony 
was not competent under sec. 16-202, The pertinent part that 
section provides that: 


following persons can not witnesses: 

persons whose behalf action proceeding prosecuted against 
executor administrator, upon claim demand against the 
estate deceased person, any communication, agreement, not 
writing, occurring before the death such deceased person.’’ 


There merit appellant’s contention, that this not 
action upon claim demand against estate. Cunningham Stoner, 
Idaho 549, 561, 228; Bertleson Van Deusen Bros. Co., 
Idaho 199, 202, 217 983. This action claim and delivery 
recover the possession the certificate question its value case 
delivery can not had. If, claimed respondent and found 
the jury, Lucy Pickerd gave the certificate him, the Pickerd 
estate could not liable respondent thereon any sum amount. 
other words, under the just stated, the certificate 
not, any stretch the imagination, constitute claim 
demand against the estate. 

also contended that, matter fact, Lucy Pickerd was 
insane and incompetent the time respondent claims she gave him the 
certificate. Where, here, there substantial conflict the evidence 
the question whether Lucy Pickerd was, was not, incom- 
petent, the verdict the jury will not disturbed. State Snoderly, 
Idaho 314, 318, 101 Harp Stonebraker, Idaho 434, 
766; Backman Reynolds Irr. Dist., Idaho 507, 1314; 
Mitchell Atwood, Idaho 772, 680; Duthweiler Hanson, 
Idaho 46, 210; Intermountain Ass’n Hallstrom Coal 
Co., Idaho 151, 686; Markham Davy, Idaho 545, 247 
12; Black Black, Idaho 226, 191 353; Lisenby Intermoun- 
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tain State Bank, Idaho 101, 190 355; Consolidated 
Callahan Min. Co. Morton, Idaho 671, 187 791; Fleming 
Benson, Idaho 103, 178 482; Brown Hardin, Idaho 112, 169 
293; Hemphill Moy, Idaho 66, 169 288; Hardy Ward, 
Idaho 168 1075; Casady Stuart, Idaho 714, 161 1026; 
Miller Blunck, Idaho 234, 133 383; Salisbury Spofford, 
Idaho 393, 126 400; Tomsche Hummel, Idaho 23, 108 343; 
Hutchinson Watson Slough Ditch Co., Idaho 484, 101 1059, 
133 Am. St. Rep. 125; City Pocatello Bass, Idaho 120; 
Miller Donovan, Idaho 735, 991, Cas. 259; Heck- 
man Espey, Idaho 755, 80; Spaulding Coeur D’Alene Ry., 
Co., Idaho 528, 408. 


affirmed, and ordered, with costs respondent. 


Old Colony Trust Co. Wolfman, Supreme Judicial Court 


trustees under the will Nathan Wolfman, deceased, for instructions 
whether Muriel Frances Wolfman, contesting the will, forfeited 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1609. 
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follows, from what has been said, that the judgment must 


FORFEITURE LEGACY FROM CONTEST 
WILL 


Massachusetts, Rep. (2d) 574 


testamentary provision forfeiting the interest 
ciary who contests will valid. 

this case testator his will gave residue his estate 
trustees accumulate the net income one-eighth thereof until 
his minor daughter, his only child should arrive the age 
years, and then pay her the accumulated income, and thereafter 
pay the net income her and after her death her issue until 
the end twenty years after her death. that time the trust was 
terminate and the trust fund was paid her surviving issue. 
The will contained clause forfeiting any legacy the legatee con- 
tested the will. guardian litem was appointed represent 
her and the will. The court upheld the will. 

was held that the guardian litem acted for the minor 
daughter and his action was conclusive that she contested the will. 
Hence her legacy was forfeited. Since the guardian litem did 
not represent the possible issue the minor daughter, there was 
forfeiture the remainder interests which vested her issue. 


Proceeding the Old Colony Trust Company and others, 
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right receive benefits thereunder. From decree that contestant 
forfeited such right and that provisions will for her benefit were 
void, she and the guardian litem for her possible issue appeal. 

Modified, and affirmed modified. 

Muriel Frances Wolfman. 

Wilkinson, guardian litem, pro se. 

Powers and Dolan, both Boston, for Abraham Wolf- 

man and another. 


LUMMUS, J.—On March 1938, the testator, Nathan Wolfman, 
died Boston, leaving will which gave the residue his 
estate trustees accumulate the net income one-eighth thereof 
until his minor daughter, Muriel Frances Wolfman, his only child, 
should arrive the age twenty-one years, and then pay her the 
accumulated income, and thereafter pay the net income her and 
after her death her issue until the end twenty years after her 
death. that time the trust was terminate, and the trust fund 
was paid her surviving issue. 

The testator provided: ‘‘If any beneficiary this will shall con- 
test dispute the probate thereof seek maintain before any 
judicial body that this not will, call into question before any 
tribunal the validity any legacy given any the provisions 
hereof, then absolutely revoke whatever provision have made 
this will for the benefit such person and declare the same void 
and effect and that all property which would have been covered 
residuary 


Prior the coming age Muriel Frances Wolfman, the Pro- 
bate Court appointed guardian litem for her, and filed 
appearance for her against the allowance the will. But, after 
hearing, the will was allowed May 1939, and evidently there was 
appeal. Upon petition the trustees for instructions, the Pro- 
bate Court decreed that the respondent, Muriel Frances Wolfman, 
contesting the validity the will said Nathan Wolfman, has 
forfeited any right she may have receive any benefits under said 
will, and that the provisions said will relative the taking said 
Muriel income one-eighth the residuary estate, 
described, are void, and that said one-eighth paid the executors. 
Muriel Frances Wolfman, and the guardian litem for her possible 
issue, appeals. 

There was need acceptance his appointment the 
part the guardian litem Muriel Frances Wolfman. His 
acting for her amounted acceptance. His action was ‘‘conclu- 
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sive her (G.L.[Ter.Ed.] 201, 34), and conclusive that she 
contested the will. provision forfeiting the interest beneficiary 
who contests will valid. Rudd Searles, 262 490, 160 N.E. 
882, A.L.R. 1548; Maguire Bliss, 304 Mass. 12, 615. 

guardian litem for the possible issue Muriel Frances 
Wolfman having been appointed prior the the will, 
they cannot said have contested the will. The forfeiture provision 
affected Muriel’s interest, but not theirs. result harmony with 
ours was reached Cross French, 118 N.J.Eq. 85, 89, 177 456; 
Id., 119 Eq. 563, 564, 182 

The final decree modified this opinion, and 
modified affirmed. Costs and expenses between solicitor and 
are the discretion the Probate Court. 


DUTY PAYEE MAKE INQUIRY 
AUTHORITY DRAWER’S AGENT 
USE CHECKS 


American Surety New York Smith, Landeryou Co., Supreme 
Court Nebraska, Rep. (2d) 889 


Corporate checks, payable firm brokers with which the 
drawer has business relations, when tendered the broker 
agent employee the drawer for his own stock transactions, import 
ownership the checks and their proceeds the corporation- 
drawer. The duty make proper inquiry authority make 
use such checks for such purposes imposed upon the payee 
thereof, where the latter, having dealings with the corporation- 
drawer, receives these instruments from the employee the cor- 
poration-drawer for the payment the employee’s individual obliga- 
tions indebtedness. 

this case trusted employee creamery company, means 
false vouchers presented his company, obtained $10,000 the 
form various checks which were made out the order the 
defendant corporation, stock brokers. The employee would then 
deliver the checks the defendant, the proceeds said checks being 
used for the purchase stocks for the employee’s personal account. 
The checks were thus used the employee without the knowl- 
edge and consent his company. Upon discovery the 
tions the employee, plaintiff surety company paid the creamery 
the amount the defaleations and received 
ment from the creamery company its claims against the employee 
and defendant stock brokerage company. Plaintiff brought this 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §633. 
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action against defendant recover the funds received from employee 
creamery company. Defendant claimed holder due 
checks. 

was held that defendant was placed inquiry employee’s 
authority and having reasonable means making inquiry, 
the same position law had actual knowledge the facts 
which the inquiry would have developed. Defendant, having imposed 
upon the duty inquiry, and having failed make such inquiry, 
which made, would have disclosed defects and infirmities the 
title and ownership employee, was liable the drawer for failure 
hold the proceeds said checks accepted, cashed and disposed 
payee and could not avoid the liability incurred through its 
default claiming holder due course said checks. 


Action the American Surety Company against Smith, Landeryou 
Co., corporation, recover the amount corporate 
assignor’s funds received defendant from assignor’s employee. Judg- 
ment for defendant, and from order overruling motion 
for new trial, plaintiff appeals. 


Judgment reversed, and cause remanded, with directions. 


EBERLY, J.—This action the American Surety Company 
New York, assignee, recover from the defendant, Smith, Lander- 
you Company, corporation, stock brokers, the sum $10,320, the 


amount funds the Fairmont Creamery Company, corporation, 
received such stock brokers from and connection with Harold 
George Gould. Gould, trusteed employee the Fairmont Creamery 
Company for more than years, taking advantage his situation, 
had unlawfully abstracted this sum from the moneys his employer 
without the latter’s knowledge consent, and had used the same his 
speculative investments with the defendant company stock brokers. 
The principal place business the Fairmont Creamery Company, 
well the defendant, was Omaha, Nebraska. the times the 
suit herein occurred, Gould, virtue his employment 
together with other duties the premiums accruing the policies 
various kinds insurance taken out and carried the Fairmont 
Creamery Company its property and personnel, well the 
property and personnel some forty subsidiary organizations which 
were operated connection with it. The general course business 
followed may said follows: Each check issued the creamery 
company’s cashier was obtained Gould presentation voucher, 
request for voucher, signed himself and approved 
certain officials the creamery company, setting forth briefly the nature 
the insurance premium paid, whom due, the amount thereof, 
and direction that such amount payment charged certain 
insurance account set the creamery company. Thereupon such 
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checks were duly issued favor such creditors, delivered Gould, 
and him transmitted the party entitled thereto. Taking advantage 
situation and the confidence imposed him his employer, 
Gould had signed and presented false vouchers setting forth that certain 
sums were due Smith, Landeryou Company Omaha, Nebraska, 
insurance premiums, and secured the issuance ‘‘general checks’’ his 
employer, payable defendant company’s order, which the payee named 
therein disposed follows: 


Application 

Credit Cash or 
Check Date of Amount of Date Rec’d Gould’s Check to 

Number Check Check _ by Defendant Account Gould 
3/16/35 $2865.00 3/16/35 $2690.00 $175.00 
5/7/36 2845.00 5/7/36 2450.00 124.00 
270.00 
4/6/37 2985.00 4/6/37 2822.70 162.30 
24583 8/20/37 1625.00 8/20/37 1375.00 250.00 


These checks, duly drawn, were, the usual course business, 
delivered Gould for transmission and each him delivered 
Smith, Landeryou Company Omaha, Nebraska, 
price stocks him purchased therefrom, and part 
these transactions received portion the moneys represented 
such checks cash above stated. may said that while 
Smith, Landeryou Company accepted these checks payable its order 
payment stocks purchased Gould individual and for his 
individual profit and advantage, and knew was employee the 
corporate maker such checks, had knowledge such times 
the course business which led the issuance the checks 
received it, the general methods the Fairmont Creamery 
Company the transaction its affairs, the rules prescribed for 
its government, the method followed keeping its accounts. 
Defendant company did know that had had stock transactions with 
the creamery company and that the latter was not indebted defendant 
stock brokers any sum whatever. The plaintiff surety for said 
Gould, having given the Fairmont Creamery Company its fidelity bond 
insuring that company against fraud and embezzlement said Gould, 
accordingly the terms such bond paid the creamery company 
the amount the loss occasioned Gould’s peculations herein set 
forth, the extent $10,000, and received consideration thereof 
assignment from the creamery company writing ‘‘its claim 
claims and all the right, title and interest’’ which has and any 
claim claims against Harold George Gould and against Smith, Lan- 
deryou Company created the transactions hereinbefore referred to. 
Demand alleged have been made defendant for reimbursement 
for the amounts thus received it. 

the petition plaintiff setting forth length and with particu- 
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larity the transactions hereinbefore referred to, defendant joined issue. 
trial the district court, jury being waived, resulted findings 
and judgment for defendant. From the order the trial court over- 
ruling its motion for new trial, plaintiff appeals. 

The checks here involved are the usual bank checks which are within 
the terms the statutory definition. They are negotiable instruments, 
each signed the Fairmont Creamery Company, corporation, 
maker, containing unconditional order pay certain sum money 
the order Smith, Landeryou Company, corporation, payee, 
and addresssd the drawee named therein, the Omaha National Bank, 
Omaha, Nebraska. 

similar question presented the supreme court Washington 
Bowles Co. Clark, Wash. 336, 109 812, 813, 


question presented the record indeed somewhat novel, 
but has seemed that cannot solved reference the laws 
relating negotiable instruments. The respondent was sense 
purchaser the check, nor was holder thereof ‘in due course,’ 
that phrase defined commercial law. was the payee named 
the check, and its obligations the drawer the check were like 
those payees checks generally; was obligated account the 
drawer for the check for its proceeds. The general rule this 
respect was not changed the fact that the respondent was stranger 
the drawer and did not know the purposes for which the check was 
forwarded it. did not care assume the responsibility 
accounting, should have refused receive it. doing this could 
have relieved itself any liability but when accepted the 
check, even though did not know the purposes for which was 
drawn, obligated itself account therefor. owed voluntary 
duty accounting perhaps, but certainly duty account when called 
upon the drawer. hold not, the respondent’s counsel 
seem the respondent the drawer’s debtor against its 
will. the contrary, the respondent assumed that relation voluntarily. 
accepted the check instead refusing it, and was this act that gives 
rise its liability.’’ 


The applicable rule supported the weight authority invoked 
the undisputed facts the instant case, is: 

Corporate checks, payable firm brokers with which the drawer 
has business relations, when tendered the brokers agent 
employee the drawer for his own stock transactions, import owner- 
ship the checks and their proceeds the corporation-drawer. 
Sims United States Trust Co., 103 472, 605; Hathaway 
Apostoloff Levy, Sup. 170 930 affirmed 186 App. Div. 767, 

Apostoloff Levy, Sup., 170 930, 931, Weeks, J., 
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part: ‘‘It clear that the defendants, receiving plaintiff’s check 
drawn their own order, had authority open account the 
name any other person without instruction from him, and they were 
required keep his funds until they received directions from him 
regard them. Montgomery had apparent title the check, and 
there was authority shown for the transfer plaintiff’s funds 
him, and the defendants were therefore liable the plaintiff for the 
funds represented the check. Sims United States Trust Co., 103 
373, 153, A., 273, 113 Am. St. Rep. 909; Bristol 
Knife Co. First Nat. Bank, Conn. 421, Am. Rep. 517; Camp 

This court was early committed this doctrine, for Camp 
Sturdevant, Neb. 693, 449, announced the following: 
was evidence that said check had been drawn the 
drawer and delivered said enable him, H., obtain money 
thereon, nor such possession evidence the jury 
such 

See, also, supporting the doctrine thus announced, Wisconsin 
General Finance Corporation Park Savings Bank, 208 Wis. 437, 
475, which Camp Sturdevant, supra, cited with approval. 

Certainly, view the principles long established this 
tion the Sturdevant case, the duty make inquiry here imposed 
the payee the corporation checks. Such payee, having dealings 
with the corporation, but receiving these instruments from employee 
such corporation for the payment his individual obligation, put 
upon inquiry the latter’s authority make such use the checks. 
Sheer Hall Lyon Co., 47, 801; Bowles Co. Clark, 
Sup., 170 980; Id., 186 App. Div. 767, 174 828; Me- 
Cullam Buckingham Hotel Co., 198 Mo. App. 107, 199 417; 
Smoltz North Waterloo Meat Co., Iowa, 224 536; Robbins 
Passaic Nat. Bank Trust Co., 109 250, 160 418, 
1368; Diamant Keane, Higbie Co., 260 Mich 261, 244 467; 
Redfield Wells, Idaho 415, 173 640. 

the instant case the possibilities making inquiry were hand 
the usual desk telephone. The information complete was available 
from source clearly indicated the known facts. this defendant 
failed avail itself. correct statement the applicable rule 
follows: 

One who placed inquiry agent’s employee’s authority, 
and who has reasonable means making inquiry, occupies the same 
position law had actual knowledge the employee’s lack 
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authority, because charged with knowledge the facts which 
the inquiry would have developed. See Marshall Rowe, 126 Neb. 
817, 254 480; Baxter National Mtg. Loan Co., 128 Neb. 259 
630; Kuhns Live Stock Nat. Bank, Neb. 459, 472, 289 
893; Forchione Rome Trust Co., 253 App. Div. 118, 300 
Charles Hill Co. Belmont Heights Baptist Church, Tenn. 
App. 603, 612; Martin Federal Surety Co., Cir., 
79; Fourth Nat. Bank Tulsa Board Commissioners, 186 
Okl. 102, 878. 

Under the circumstances, the defendant having imposed upon the 
duty inquiry, and having failed make such inquiry, which, made, 
would have disclosed defects and infirmities the title and ownership 
the party from whom the negotiable paper was received, will 
liable the drawer for failure hold the proceeds such paper 
accepted, cashed and disposed payee and cannot avoid the liability 
incurred through its default claiming holder thereof 
due course. Redfield Wells, Idaho 415, 173 640; Union Bank 
Trust Co. Girard Trust Co., 307 Pa. 488, 161 865; State Bank 
Binghamton Bache, 162 Mise. 128, 293 667.; Norristown- 
Penn Trust Co. Middleton, 300 Pa. 522, 150 885; Paine Sheridan 
Trust Savings Bank, 342 342, 174 368. 


Nor the defense sought interposed based upon the alleged 
negligence the Fairmont Creamery Company the drawing the 
instruments involved, and its reliance upon the confidence Gould 
their transactions, available the defendant. 

The proximate cause this entire adverse situation wholly the 
lack care and diligence the defendant accepting the checks 
here involved. Defendant was put inquiry the very forms 
employed. The Fairmont Creamery Company was not negligent 
reposing confidence Gould trusted agent and continuing 
until received knowledge information that the agent was 
untrustworthy. Santa Marina Co. Canadian Bank Commerce, 
C., 242 142; Wheeler McGuire, Scroggins Co., Ala. 398, 
So. 190, 808; Los Angeles Investment Co. Home Savings 
Bank, 180 Cal. 601, 182 293, 1193; Detroit Piston Ring 
Co. Wayne County Home Savings Bank, 252 Mich. 163, 233 
417, Ann. Cas. 1931B, Chismore Marion Savings Bank, 221 
Iowa 1256, 268 137; Outlook Farmers’ Elevator Co. American 
Surety Co., Mont. 223 905. 


Besides, action for conversion, such here presented, 
defendant’s care diligence not necessarily involved, and plaintiff’s 
negligence, any, not material except far may bear upon 
the question estoppel. Edwards Jenkins, 214 Cal. 713, 702; 
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Poggi Scott, 167 Cal. 372, 139 815, A., 925; 
States Zine Co. Colburn, 124 Okl. 249, 255 688; Pine 
Mfg. Co. American Engineering Construction Co., Va. 
471, 125 375. 


constitute equitable estoppel, there must exist false repre- 
sentation concealment material facts; must have been made with 
knowledge, actual constructive, the facts; the party whom 
was made must have been without knowledge the means knowledge 
the real facts; must have been made with the intention that should 
acted upon; and the party whom was made must have relied 
acted upon his Walker Ehresman, Neb. 775, 
113 218. See, also, Peters Trust Co. Cranmore, 114 Neb. 491, 
208 635; State Burrows, 136 Neb. 691, 287 178. 

But the defendant was put inquiry the form the instruments 
and the circumstances under which they were received and the use 
made proceeds derived therefrom. This invokes the application 
the rule that plaintiff’s estoppel negligence does not arise favor 
defendant who has himself been guilty negligence. 1169 
319, 1068; Sterling Leather Works Liberty Trust Co., 
Eq. 378, 102 841, 104 895; Rugg Co. Ormrod, 198 119, 
262, 651; Macomber Kinney, 114 Minn. 146, 128 1001, 
130 851. 


The conclusion follows that defendant, action for conversion, 
even though not guilty moral turpitude intentional wrongdoing, 
other than such was involved its failure perform legal duty 
which, made, would have disclosed the illegality the 
transaction, has equities rights which preclude recovery the 
plaintiff assignee, even though plaintiff was compensated surety. 
Courts generally are largely the view that the paid surety, having 
paid the debt and satisfied the default his principal, and also having 
received from the assured assignment all his rights and claims 
created and originating and from such default, should made 
whole possible without injustice others, and that there injustice 
permitting him resort claims which the principal could have 
enforced against third persons and which might rightfully have 
resorted had there been surety. 


See Martin Federal Surety Co., Cir., 79; Staples 
Central Surety Ins. Corporation, Cir., 650; Richfield Nat. 
Bank American Surety Co., Cir., 387; Fidelity Deposit 
Co. Queens County Trust Co., 226 225, 123 370; United 
States Fidelity Guaranty Co. United States Nat. Bank, Or. 361, 
157 155, 1916E, 610. 
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find from all the evidence that the judgment entered the dis- 
trict court not supported the proof; that the uncontradicted facts 
the record entitle the plaintiff judgment its behalf prayed. 
Therefore, the judgment the district court reversed, and the cause 
remanded, with directions enter judgment for the plaintiff prayed. 
Reversed, with directions. 


JOINT SAVINGS ACCOUNT WITH RETENTION 
PASSBOOK DONOR 


Winkler’s Estate, Supreme Court Iowa, Rep. (2d) 153 


Where the original owner bank account and her brother 
signed signature card expressing agreement that all funds 
them joint tenants with right survivorship, joint tenancy 
was created give brother title account original owner’s 
death, notwithstanding that there was manual delivery original 
owner’s passbook brother. 

this case Carl Winkler and his sister, Katherine Winkler, 
who was original owner savings bank account signed sig- 
nature card stating that ‘‘all funds now hereafter deposited 
this account are and shall our joint property and owned 
joint tenants with right survivorship, and not tenants 
Katherine died and administrator was appointed 
for her estate. Katherine owned safety deposit box, the key 
which was her possession her death. The passbook ques- 
tion was found among her effects the box. Carl Winkler sought 
compel administrator deliver passbook him joint tenant 
and survivor. Administrator contended that Carl Winkler was 
not entitled passbook, inasmuch passbook was never delivered 
Carl Winkler, but had been retained deceased sister, Katherine. 
was held that the form the deposit and the contract between 
Winkler and his sister indicated that there was joint ownership 
and under that arrangement the brother was entitled possession 
the bankbook and deposit. 


Application the district court require appellee, administrator, 
surrender applicant the possession bankbook issued the 
administrator’s decedent and applicant joint tenants with right 
survivorship, and not tenants common. Defendant denied 
generally and further pleaded that there was contract between his 
decedent and the applicant, appellant, entitling applicant the pos- 
session the bankbook, but there was was devoid considera- 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §453. 
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tion. From ruling and order denying the application, applicant 
appeals. Reserved and remanded. 

Boyd, Keokuk, for appellant. 

John Newkirk, Keokuk, for appellee. 


HALE, J.—The facts this case were stipulated and are 
stantially follows: The applicant, Carl Winkler, was the brother 
Katherine Winkler, deceased, and they were the children Theresa 
Winkler who died intestate February 16, 1937. December 13, 
1935, the Keokuk Savings Bank Trust Company issued passbook 
9801 Theresa Winkler and Katherine Winkler, and the original 
signature card, possession the bank, were the words stamped: 
joint tenants with the right survivorship and not tenants 
December 24, 1937, Carl Winkler and his sister 
signed another card called ‘‘Joint Account Payable Either 
This additional signature card, attached the original 
and dated December 24, 1937, follows: ‘‘Joint Account 
Payable Either Survivor. agree and declare that all funds 
now hereafter deposited this account are and shall our joint 
property and owned joint tenants with right survivor- 
ship, and not tenants common, and upon the death either 
any balance said account shall become the absolute property 
the survivor. The entire account any part thereof may 
withdrawn upon the order either the survivor. 
especially agreed that withdrawals funds the survivor shall 
binding upon and upon our heirs, next kin, legatees, assigns 
and personal representatives. Katherine Winkler, Carl 

The sister, Katherine Winkler, died intestate May 11, 1941, and 
Hemmy was appointed administrator Katherine 
had rented safety deposit box and had the key this box 
her possession the time her death, and 
the passbook No. 9801 was found the administrator. 
stipulation was agreed that all times the amount money 
reported the account, No. 9801, was the property Theresa 
Winkler and Katherine Winkler from the date opening the account 
until the death Theresa Winkler 1937 when became the prop- 
erty Katherine Winkler whose property remained until December 
24, 1937, when Carl’s name appeared the account for the first 
time. 

The key the safety deposit box was not obtained appli- 
but from his brother Louis Winkler. the 
the court that order issue directing Hemmy, 
administrator the estate Katherine Winkler, deceased, turn 
over this applicant the bankbook hereinabove described for such 
other and further orders may proper. 


THE BANKING LAW JOURNAL 805 


the facts stipulated, the court held, the action which was 
tried action law, that Katherine Winkler had always retained 
the passbook, and her failure deliver showed her intent not 
make gift thereof, and held that the fund represented the bank- 
book belongs the estate Katherine Winkler and the application 
Carl Winkler should denied. From this judgment the court 
rendered October 28, 1941, the applicant filed motion vacate the 
findings judgment and motion arrest judgment. These motions 
were overruled and applicant appeals. 

The applicant urges that the court erred holding that the undis- 
puted facts did not support joint tenancy, and holding that before 
the parties could create joint tenancy, was necessary establish 
fact that Katherine Winkler intended make gift the bank 
account Carl Winkler, and also holding that there should 
transfer the fund the bank account from Katherine Winkler 
Winkler and for valuable consideration. And also claimed 
that there was error holding that Carl Winkler was not entitled 
the fund evidenced the passbook because the passbook was 
the possession Katherine Winkler the time her death. 

The question the case whether not under the facts there 
was created joint tenancy the deposit. there was such 
tenancy, then the appellant, the applicant, must fail. there 
was such joint tenancy, there evidence that was any way 
defeated. 

stipulated that after the death her mother, the deposit was 
the property Katherine Winkler until December 24, 1937, the date 
the execution the signature card. The administrator suggests 
argument that there showing that the was actually signed. 
this fact, however, there appears little doubt. was signature 
eard, introduced the trial exhibit, and was referred to. 
The judge had the exhibit for inspection and his opinion refers 
signed. may conclude that was signed. 

estate joint tenancy one held two more persons 
jointly, with equal rights share its enjoyment during their lives, 
and having its distinguishing feature the right survivorship. 
Am.Jur. 79, may exist almost any kind property, 
bank accounts. Originally favored common law, 
not favored now, but recognized the courts this state. 
Wood Logue, 167 Iowa 436, 149 N.W. 613, Ann.Cas. 1917B, 116; 
Hruby Wyman, 1941, 230 Iowa 653, 298 N.W. 631, and cases cited. 
Stonewall Danielson, 204 Iowa 1367, 217 N.W. 456. The case 
Fleming, 194 Iowa 71, 174 N.W. 946, 180 N.W. 206, 184 
N.W. 296, recognizes that such estate may created, but under the 
facts that that the relation created was that partner- 
rather than joint tenancy. ‘‘The grant need not formal 
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character. Thus, the courts many jurisdictions hold that when 
person opens bank account the name himself and another with 
the intention allowing each present right draw upon the account, 
with survivorship the balance remaining the death either, 
thereby creates joint tenancy the Am.Jur. 83, 
11; Am.Jur. 299 seq., Sec. 425 seq. From this definition 
thus seen that intention vital element. 

Under the Reading Banks, the subject deposits two 
more depositors discussed Am.Jur. pp. 300-308, under the sub- 
title ‘‘Gift Praesenti, while Retaining Interest Donor.’’ The 
text concludes: therefore, the general rule applicable gifts, 
that the donor must divest himself all power over the gifts, 
applied, seems that the gift such case must fail. This the 
view some cases. The majority cases, however, hold that the 
intention the donor vest present right share the deposits 
constituting the joint account, such act constitutes gift that can 
sustained. This likewise true, and the transaction constitutes 
completed gift, despite reserved power revocation. Delivery 
the passbook into the hands the donee not essential com- 
plete the gift far the donee’s right survivorship concerned. 
The retention the donor the passbook evidence intent not 
vest present interest the donee, but not conclusive; the 
may show other facts and intent make 
present gift joint interest the deposit. If, though, the pass- 
book delivered the donee, that fact merits 

Under our holdings, however, that the possession one would 
the possession both, would seem unimportant that the book 
remained the safety deposit box. The administrator urges sup- 
port his views the fact delivery and possession. not think 
any manual delivery necessary and many instances would hardly 
possible, least not practicable. the instrument executed 
was valid, then the possession the deposit the book evidencing the 
deposit either joint tenant was the possession the other and 
would immaterial who held the actual manual Martin 
Frits, 194 Iowa 740, 750, 190 N.W. 514; Tucker Tucker, 138 
344, 345, 116 N.W. 119. Halaska’s Estate 307 183, 
N.E.2d 117; Hirst, 114 196, 122 N.W. 838, 138 Am. 
St.Rep. 285. 

The question joint tenancy has been discussed various decisions 
this court. may note some the cases. The case Taylor 
Grimes, 223 Iowa 821, 273 N.W. 898, cited both the adminis- 
trator and applicant. examination this case shows that the 
action for accounting and claimed ownership was based upon deposit 
for which the signature card read: ‘‘First Federal State Bank, Des 
Moines, Iowa. Below, please find duly authorized signatures which 
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you will recognize the payment funds the transaction 
other business our account. (Date and Com- 
pare this card with the card hereinafter set out. Tay- 
lor case was based and tried throughout the theory 
gift, ‘‘and the sole question for determination whether Mr. Elliott 
made gift the savings account Mr. Grimes December 
page 823 223 Iowa, page 900 273 The evidence offered 
was upon that theory, and the district court and this court held that the 
evidence was insufficient. deposit such indicated that case, 
order effect transfer the co-depositor, must shown 
have the attributes gift. This was not shown. suggestion 
claim joint tenancy appears the case. comparison the 
bases the claims the two cases shows their dissimilarity. 

Andrew Citizens’ State Bank, 205 Iowa 237, 216 N.W. 12, 
involved certificate deposit ‘‘payable the order self Hazel 
The court said, also insists that the burden was 
upon Hazel Pent allege and prove that gift the certificate was 
intended and made her her The court considered the 
facts and held that while the facts were meager and inconclusive, 
yet the evidence indicated such gift. one reason the court said, 
“The fact that the certificate remained unpaid and unchanged 
some evidence the mother’s 

Stanton Vernon, 209 Iowa 1123, 229, N.W. 763, was garnish- 
ment case, which exemption was claimed. The evidence showed 
that there the joint deposit was made for convenience paying 
bills and there was intention transfer title. 

Hollingsworth Hollingsworth, 212 Iowa 1165, 235 N.W. 726, 
involved deposit the wife’s funds joint account, but provided 
for withdrawal only upon order signed both husband and wife, 
but did provide that upon the death either, the survivor should 
have the fund. The surviving wife was sued the administrator, 
but the court’s ruling based the intent the parties shown 
awarded the balance the account the wife against the hus- 
band’s administrator. may noted that commenting upon the 
facts, the court refers the various theories such cases, the gift 
theory, the trust theory, and the joint tenancy theory, but that this 
court had not definitely tied itself any one these particular theories. 

Brown’s Estate, 113 Iowa 351, N.W. 617, holds merely 
that under the evidence certain certificates deposit made John 
and Mary Brown, John Mary Brown constituted them joint 
owners the time his death, and his undivided interest therein 
should distributed part his estate. 

The court quotes and the administrator relies largely our 
ease Sinift Sinift, 229 Towa 56, 293 N.W. This carefully 
considered opinion Justice Bliss based upon the evidence, 
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analysis which shows that there was intent create joint 
ownership, and the case was determined upon the question intention 
and the opinion states. page 62, 229 Iowa, page 844 293 
N.W., the following statement: ‘‘We agree that whatever may 
the various defense theories, and whatever particular name may 
given each defensive theory, the controlling factor the decision 
this case the intent John Sinift, established the entire 
record, taking into his life and conduct general, the 
making the bank deposits and the purchase the bonds the 
manner shown, the testamentary disposition his property, and the 
conduct the defendant, And page 229 Iowa, 
page 854 293 N.W.: ‘‘This court has also held that regardless 
the statute (Code 9267), the ownership deposit, payable 
self daughter, determined the intent the depos- 
citing Andrew Citizens’ State Bank, 205 287, 
216 N.W. 12,15. page 229 page 855 293 
W.: ‘‘We think the record fairly justifies finding that there 
was never any intention the part either them transferring 
ownership and control, but that was method adopted solely for 
convenience, very largely because his physical condition,’’ and 229 
Iowa page 90, 293 N.W. 841, reference again made the inten- 
tion John Sinift controlling. that the decision was 
based the facts, the record which was 
analysis such facts would value the pres- 
ent inquiry, the records the two cases are dissimilar 
make the holding the Sinift case precedent for the case 
bar. The references quoted above, other statements the 
opinion, show that that case, this and all such cases, 
must determine the intention the parties the deposit. Such 
intention would determine the case. 

That much appellee’s reason for denying joint tenancy not 
consistent shown the stipulation wherein agreed that title 
the bank deposit from the death Theresa Winkler, February 16, 
1937, until December 24, 1937, was Katherine. Yet Katherine 
derived ownership virtue her interest the account held her 
and her mother, Theresa Winkler, ‘‘as joint tenants and not tenants 
which account began December 18, 1935. Katherine’s 
title, which stipulated, then arose the same manner the 
disputed title Carl. She could under the facts presented this 
case have derived such title other way than joint tenancy. 
was the same account and even the same passbook, the name 
Theresa being erased December 24, 1937, and that Carl written in. 

Among reasons alleged appellee why there was joint 
tenancy that there was showing consideration. The instru- 
ment relied upon (the signature card) was writing, which imports 
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consideration. Code, Sec. 9440. Gary Northwestern Mutual Aid 
Ass’n, Iowa 25, N.W. 1086; Leedham Leedham, 218 Iowa 
767, 770, 254 N.W. 61; Tucker Tucker, 138 Iowa 344, 350, 116 N.W. 
119. 

One difficulty with the argument the administrator and with the 
authorities cited support such argument that they refer almost 
entirely the fact that the mere opening joint account does not 
constitute joint tenancy. This may assumed, but such assump- 
tion does not determine the question under the facts this 
Here have the instrument creating the joint tenancy declaring 
express terms the rights the parties. The card, which regard 
contract, shows all the essential features joint tenancy. 
declares and designates the joint deposit. 

The facts this case also differ from many the reported cases 
that such cases evidence was offered other than the mere instru- 
ment question; most cases the question The inten- 
tion the parties the controlling question, stated the Sinift 
Here the form deposit, and the contract between the parties, 
our view, indicated what their plain language expresses, that there 
any form words which would so, and would forced 
contrary long line precedents, that joint ownership 
personal property can not created. 

Under the facts stipulated and from examination our rulings 
and the authorities cited, our opinion thut under the arrangement 
entered into with the bank and with each other there was created 
contract joint tenancy, expressly designated and with all the 
attributes such relation, and that under such the appli- 
cant was entitled the possession the bankbook and the deposit. 

The judgment order the district court therefore reversed and 
the cause remanded for order this opinion. 


PURCHASER NEGOTIABLE INSTRUMENT 
AFTER MATURITY 


Transbel Inv. Co., Inc. Scott, Supreme Court Pennsylvania, 
Atl. Rep. (2d) 205 


Defendants executed promissory note payee 
part consideration for purchase real estate from payee. Payee 
indorsed and delivered note bank collateral for loan ob- 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §657. 
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tained from bank. The company purchased the note from the 
bank. Subsequently plaintiff corporation acquired the note from 
company after maturity for consideration. Defendants 
tended that plaintiff corporation was not holder due course 
note. was held that plaintiff corporation had all the rights 
holder due course. Under the Negotiable Instruments Law 
there was prima facie presumption that the bank was holder 
due course and this status was never rebutted defendants. More- 
over, plaintiff corporation derived its title through holder 
due course and was not party any fraud illegality affecting 
the note. Therefore plaintiff corporation had all the rights the 


company, the former holder respect all parties prior 
the company. 


Action assumpsit note the Transbel Investment Company, 
against John Scott. Judgment for plaintiff the sum $9,471, 
and defendant appeals. 

Affirmed. 


Harvey Miller and Miller Nesbitt, all Pittsburgh, for ap- 
pellant. 


Doty Thornton, William Doty, Thomas Thornton, and 
Robert all Pittsburgh, for appellee. 


SCHAFFER, J.—Defendant, John Scott, and his wife, now 
dead, August 20, 1925, executed and delivered Richey the 
promissory note under seal here sued upon. was given part 
consideration for real estate Florida, purchased the makers from 
Richey, the owner it. The note for $5,333, payable quarterly 
installments. Payments made the makers have reduced the amount 
due $3,573. The obligation was signed Miami, ‘Florida, and 
there payable. The last payment was made August 20, 1926. 
Interest claimed from that date, also interest the interest unpaid. 
The latter claim valid under Florida law. Morgan Mortgage 
Discount Co., 100 Fla. 124, 129 So. 589. 

19, 1926, Richey, the payee, endorsed and delivered the 
note, with other notes, Miami Bank Trust Company collateral 
for his note for $100,000, representing money lent him that bank. 
$10,000 was paid account the indebtedness, which thereafter was 
evidenced two notes, one for $40,000 held the Miami Bank 
Trust Company, and one for $50,000 held bank Georgia. Both 
notes were secured the same collateral, and are now held plaintiff 
corporation, which acquired them, for consideration, from Tarrier 
Company, which had purchased them. the trial the court below, 
binding instructions were given find favor for 
which the jury did, and from the resulting judgment have this 
appeal defendant. 


THE BANKING LAW JOURNAL 811 
questions are raised the appellant: (1) Had the plain- 
tiff sufficient knowledge dishonor the note, more than ten years 
past due when acquired, prevent recovery holder due 
course? (2) Can the real owners the note hide behind the corporate 
entity plaintiff, and thus escape knowledge defects, infirmities 
and notice dishonor, recover the name the corpora- 
tion holder due course? (3) laches bar plaintiff’s 
right recover, the ground that this action law the 
nature proceeding equity for specific performance contract 
sell real estate? 

the second question that some one, probably Richey, 
and two others, are using the corporation screen, sufficient 
say there evidence support the allegation. 

far the third question concerned, that lies with defendant 
raise the defense laches, point out, that this action law 
recover promissory note under seal and the Statute Limi- 
tations such contract the State Florida twenty years. 
Fla. Comp. Gen. Laws Ann. 1927, Vol. Sec. 4663. this State there 
sumption payment after twenty years. Conrad’s Estate, 
333 Pa. 561, A.2d 697. Suit was begun ten years before the twenty- 
year period expired. This being the situation, laches not assert- 
able defense. Plaintiff, suing law, had the full twenty years’ 
period which begin action. say, observed Heights Land 
Co. Swengel’s Estate, 319 Pa. 298, 179 431, that suit for pur- 
chase money realestate substitute for bill equity for specific 
performance, does not mean that this action law negotiable 
instrument one equity, far applying the doctrine laches 
doctrine, that ‘‘stale demand.’’ Am.Jur. 338. ‘‘The defense 
may not invoked court law, the action the latter court 
being governed the statute limitations.’’ Id., 339; United States 
Mack, 295 U.S. 480, S.Ct. 813, L.Ed. 1559. ‘‘If the 
one over which courts law and courts equity have concurrent 
jurisdiction, the decision governed the statute limitations 

The basic question the case the one first stated appellant. 
plaintiff holder the note due course? think clear, 
under statute and decision, that plaintiff has all the rights such 
holder. show this restate the controlling fact that Richey, the 
payee, endorsed and delivered the note the Miami Bank Trust 
Company collateral security for his note $100,000. Under sec- 
tion the Negotiable Instruments Law, P.S. 139, there 
prima facie presumption that the bank was holder due course 
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and this status never contested rebutted the defendant. 
Putnam Ensign Oil Co., 272 Pa. 301, 116 285; Houston 
Caslin, Pa.Super. 28; Sample Wilson, 101 Fla. 818, 
549, 139 So. 144. Section the Negotiable Instruments Law 
states: holder who derives his title through holder due 
and who not himself party any fraud illegality 
fecting the instrument, has all the rights such former holder 
respect all parties prior the Act May 16, 101, P.L. 
194, Ch. Art. IV, 58, P.S. 138; Putnam Ensign Oil Co., 
supra; Lanahan Clark, 279 Pa. 297, 302, 123 798. The same 
provision the Florida statute. Fla. Comp. Gen. Laws Ann. 1927, 
Vol. See. 6817; Wiers White, 142 Fla. 628, 196 So. 206. The 
plaintiff here not party any fraud illegality affecting the 
instrument. 

have discussed the only three questions which are stated 
being involved. All them must adjudicated against defendant. 


s 


LEGAL QUERIES AND ANSWERS 


Form Signature 


Are coupon bonds signed printed facsimile the maker’s 
autograph, adopted the maker for that purpose, valid 

Digest. 


Gifts Causa Mortis 


savings bank depositor hands the pass book his son and tells 
him that may have the deposit the event the depositor’s death. 
Upon the depositor’s death, the son entitled the 

No. This attempted testamentary disposition, that is, 
gift take effect only the donor’s death, which can worked only 
through the medium will. Tyrell Emigrant Ind. Sav. Bank, 


Guaranty Contracts Held Unenforceable 


bank officer liable oral guaranty the repayment 

No. Elm Springs State Ban kv. Bradley, Ark., Rep. 


Indorsement 


What the effect indorsement where the instrument pay- 
able bearer 
The person who indorses besrer instrument liable in- 


dorser only such holders make title through his indorsement, 


Investments 


May trust company buy from securities which owns 
for estate which holds trust? 


No. Relly First Minneapolis Trust Co., Minn., 226 Rep. 
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Liability for Improper Loans 


Where directors permit bank officer makes loans that are pro- 
hibited statute, are they personally liable for any losses that may 

Yes. Thompson Greely, 107 Mo. 577. Rep. 962. 


Liability for Negligence 
bank officer aware the fact that there hold-up man 
the bank who threatening explode satchel full dynamite 
not paid stated sum money. under obligation warn 
depositor standing nearby the impending danger? 
Yes. His failure renders the bank liable damages. 


Sinn Farmers Deposit Savings Bank, Penn., 150 Atl. Rep. 163. 


Notice Dishonor 
Where indorser drawer does not add his address after his 
signature, what place should notice dishonor sent? 


Notice may sent the post office nearest his place resi- 
dence the post office where accustomed receive his letters. 
L., See. 108. 


Officers Executing Corporate Notes 


Where the president corporation signs note the name 
the corporation, without proper authority, personally liable the 
note? 


Yes. New Georgia Nat. Bank Lippmann, Y., 164 


Payment 


Can verbal agreement between the parties 
money, the effect that the note may paid merchandise 
enforced 


No. The agreement valid. attempt vary the terms 
written agreement parol. Summerall Covington Bros., Okla., 
280 Pac. Rep. 584. 914. 1208 Digest. 


Signature Agent 


Can authority agent sign checks given 
Yes. Webster Lewis Maffett Leach, Tex., 293 


Digest Decisions Deposits One Person 
Name Another 


deposit bank stood the name the plaintiff’s wife the 
date her death. Her executor, the defendant, claimed the deposit. 
appeared that although the plaintiff was subcontractor doing 
large business, had bank account his own, that this deposit was 
made moneys paid him for work subcontractor, that had 
capital unless this deposit was his, and that his wife had separate 
account. The cashier’s recollection was that the account was opened 
the wife’s name matter business convenience, because the plaintiff 
was not town during banking hours. was held that the deposit 
belonged the plaintiff the were such overcome 
the presumption that the money deposited the wife’s name was 
gift. Nurrie Fitzgerald, Mich., 192 Rep. 573. 504. 


man who was the business banking and discounting 
notes made deposits his wife’s name different banks. The de- 
posits were made daily small amounts one more the banks, 
during period when the depositor was heavily indebted. The depositor 
died insolvent. One his creditors took out letters administration 
and administrator brought action have the deposits set aside 
being fraud creditors. was held that was entitled the 
relief demanded and that the deposits should applied the satisfac- 


tion the decedent’s debts. Block Amsden, 177 Supp. 604. 


Where man deposited money his wife’s name and afterwards 
checked out his wife’s name, per his own, was held upon his 
death that the transaction did not constitute valid gift the wife. 


First National Bank Montgomery Taylor, 142 Ala. 456, So. Rep. 


having deposit the limit his own name, made further 
deposit the name always retained the book, and once when 
saw and asked should keep it, replied, ‘‘No, not now; will 
keep was held that the evidence failed show any intention 
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give, any delivery to, any trust created favor and the latter 
having received the money from the bank, after A’s death, was respon- 
sible estate therefor. Robinson Ring, Me. 


Where made deposit the name the interest paid 
the order the principal drawn after the death and 
always held the pass book, not knowing until after A’s death, 
was held there was perfected gift trust and the money 
belonged A’s estate. The form the deposit alone was insufficient 
gift trust without delivery the book sufficient declara- 
tion trust other act between and perfect the gift. 
Sherman New Bedford Five Cents Sav. Bank, 138 Mass. 581. 


having $1,700 deposit her own name and being limited 
that account, deposited the further sum $2,000 the name 
‘‘B, (can paid) A.’’ always retained the book and 
did not know the deposit until after A’s death. was held the 
money belonged A’s estate she never divested herself title. 


put her money bank the name ‘‘B, Sub retained 
the book during her lifetime and was her possession when she died. 
did not know the deposit until after A’s death. was held the 
money belonged A’s estate and not The essentials gift, 
delivery and loss dominion were wanting this case. 


man deposited money savings bank the name his grand- 
son. The depositor kept the pass book his possession until the time 
his death and time made any declaration trust. was held 
that, upon the death the depositor, the deposit belonged his estate 
and not the grandson. Fernald Fernald, H., 113 Atl. Rep. 


deposited money, taking therefor certificate deposit payable 
having knowledge the act and retaining the certificate, 
which was found among his effects after his death. was held that 
there was gift favor Telford Patton, 144 611. 


mother deposited money savings bank the name her 
‘son and stated third persons she had deposited the money for her 
son. The mother always retained the pass book. The mother after- 
sent her son written order for him sign, authorizing the 
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was held gift the deposit the son, and that the executrix 
the mother was not entitled receive from the bank. 
People’s Savings Bank, Ind. App. 67, Rep. 232. 


deposit his name, payable without B’s knowledge, 
not valid gift, there being delivery. Pope Burlington Sav. 


but not was held that there was valid gift but 


deposit A’s money B’s name, belong only event 
dying before does not constitute gift favor Giles 


deposit husband his wife’s name without latter’s knowledge 
does not constitute gift. Peninsula Sav. Bank Weinman, 123 Mich. 


the book, said was going give him, delivered temporarily 
into B’s possession, then said, that had safe would keep for 
and signed paper saying that the money was for After A’s death 
notified the bank, but the latter paid the money A’s administrator. 
Held, there was completed gift and the bank must pay the money 
over again him. Eastman Woronoco Savings Bank, 136 Mass. 208. 


Deposit name intending take income during his 
life, and A’s wife have the income during her life. The book was 
not delivered Held, there was valid gift the money, deliver- 
ing the same the bank being sufficient. Smith Ossipee Valley Ten 


After A’s death was held that deposit belonged estate deliv- 
ery the bank being sufficient create the gift. Howard Windham 
County Sav. Bank, Vt. 597. 130. 


deposited money B’s name, told two persons was for and 
during last sickness told that bank book was A’s trunk and was 
‘for was held that there was valid gift the deposit 


husband deposited money belonging his wife, her name, stat- 
ing that would sign the checks; after payment checks signed 
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the husband, the bank was held liable pay the money again the 
wife. Brown Daugherty, 120 Fed. Rep. 526. 463. 


deposited money the credit receiving the signature card 
for sign. The signature card not being promptly sent in, the bank 
returned the money was held that the bank was liable 
Heath New Bedford Safe Deposit Trust Co., 184 Mass. 481, 


Where who could neither read nor write gave his brother, 
money deposit for him, and deposited the name ‘‘A 
and later drew out the money and used it, the bank was held liable 
Kerr Bank, 158 Pa. St. 305. 11. 


There presumption that bank account created the wife’s 
name with the money the husband constitutes gift her and strong 
evidence required rebut it. Werle Werle, Pa., Atl. Rep. (2d) 


Where person deposits money bank his name subject. 
his check, prima facie, but not conclusive, evidence that the money 
belongs such person. But where the money belongs and deposited 
someone else, the person whose name deposited, order 
entitled the fund, must show that the person making the deposit 
intended gift thereby. Matthews Hanson, Va., Rep. 568. 


Where the pass book, deposit slip, the bank’s record, shows 
the deposits made from time time the credit the depositor, and 
checks are drawn and paid the ordinary course business, monthly 
statements being rendered, the presumption that the funds the 
aecount belong the person whose name the account but 
like other presumptions fact, subject overcome proof 
the contrary. Wallis First National Bank, Okla., 245 Pac. Rep. 


Where account the names two persons reads sur- 
vivor may draw’’ there presumption that the parties own the fund 
joint tenants, entitling the survivor the entire fund, which presump- 
tion becomes irrebuttable the death either. Where account 
two names reads ‘‘either survivor may the survivor has 
claim against the estate the deceased depositor account amounts 
withdrawn the latter, where such amounts aggregate less than half 
the account. Strail Suter’s Estate, 248 Supp. 624. 


